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KPUBUYHOITPABHA 3AIUITUTA KEHE Y PYCKOM
CPEJAIBOBEKOBHOM ITPABY

Ancmpakm: Pao ce basu npagnum nonodicajem dicene y cpedrbo8ekoenoj Pycuju us
Vena KpUGUYHUX NPONUCA KOJU CY WIIMUMUIU JICUBOM, Yacm u 30passwe arcere. Ha ocnosy ananuze
OPOJHUX NPABHUX CNOMEHUKA, KAO U CHOMEHUKA NPAsHe npaxce, y pady ce Ha npumepy pyckoz
CPeOrOBEKOBHO2 NpAsA Npeucnumyje mesa @emMuHucmuuke OpyuimeeHe meopuje oa je
Xpucmujanuzayuja 006eia 00 NO2oPUara NPAGHOZ U OPYUMBEHO2 CIAMYCA JiceHe.

Kuwyune peuu: pycko cpedrbo8eKo8HO Npago, NPAGHU NOLONCA] JHCEHe, XPUCTUJAHU-
3ayuja, Cuno8are, yepeod Yacmu.

YBoa

V okBupy pamukansor (radical feminism) wmu poaror hemunnzma (gender feminism),
Kao jesHe o1 aBejy Boaehux crpyja y caBpeMeHoM (heMHHUCTHYIKOM TIOKpeTy,! (opmynucan je
y IpyroM Tajacy GpeMuHH3Ma ceJaMIeCeTX TO/JMHA MPOIILIOT BeKa 1ojaM ,,KyJIType CHIOBamba
(rape culture).2 Tum nojMoM ce 03HayaBa KyJITypa KOja CBOJUM KOJEKTHBHHM YBEPEH-UMA,
BPEAHOCTHMA, MUTOBHMA M TOMYyJIAPHUM CTEPEOTHIIMMA OIpaB/aBa CEKCYaJHO HacWIbe Hal
JKeHaMa, HCTOBPEMEHO I'a cMaTpajyhu Hem30eKHUM y ncTopuju. biaronakion oxHoc ,,Kynrype
CHJIOBama™ TpeMa CEKCyalHOM Hacwiby Haj JKeHaMa oriena ce, msMmely ocramor, n y
Hecpa3MepH Koja OoCTOjH ,,y KpUBUYHOM I1paBocyl)y n3mel)y Beskor 6poja CeKCyaHHUX Harajia
Ha >KE€HE W HEBEJMKOr Opoja MpuTBapama, CYACKOT TOmEHka W ocyna Hamamada. [Ipema
MHILUBEHY PAIMKATHUX (PEMUHUCTKHIbA 32 HCKOPEHUBAE ,,KYJITYPE CHIOBahA™ BaXKHE CY
KaKo Mepe COIMjalTHOT WHXKEHheprHTa Koje Tpeba 1a 06e30ee jkeHama ,,ipaBHe, EKOHOMCKE U
JpYIITBEHE IMPHUBHUIETHje MYIIKapla,“ Tako M ,,CylpOCTaBbathbe MeXaHH3MHUMa KyJIType
cuioBama.

KibydHn MHCTpYMEHT ,KyIAType CHIIOBama‘ NpeJcTaBibajy ,,MUTOBH O CHIIOBAamY
(rape myths)* koju y caBpeMeHHM APYIITBHMA ONpPaBJIaBajy HACHJbE HAJ XKEHAMa, a dHje
MOPEKJI0 paauKaiHe (EMHUHHUCTKUEE MpPOHANa3e y MaTpHjapXayHOj KyJITYpH M MOHOTe-
UCTHUKUM penurujama. Ilpema oBOM cxBaTamy, HarpujapxaTr Kao COIM]aTHO-TIOJIMTHYKA
JIOKTPUHA ¥ KyJITYPHH CHCTEM ,,[IPOU3BOJIH U O/IpKaBa 3I0YIOTPeOy U HACHIbE ITpeMa KeHaMa
CTPYKTYpHUM (IIPEKO IPYINTBEHMX HWHCTHUTYIMja) ¥ HICOJOMIKMM yTHIAjeM (TpoIecoM

1 Anronuh 2011, 9-10.

2 Field 2004, 174.

3 Ucro.

4 Schmidt 2004, 191-193.
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compjammzanyje).® JloMMHanMja MyIIkapana y IIaTphjapXxaTy MCIojbaBa C€ y CBUM
JPYIITBEHHM OJIHOCHMA, T1a j€ JKeHa ,,Pyropa3peaHy IMoJ YaK U Yy IOPOANYHO] CTPYKTYpH,
HE3aBUCHO OJ TOTa INTO Tpajame TOpOJMIE OMONIOIIKK 3aBHCH 0j] KeHe.“C Pajukanne
(hEeMHUHHCTKHIbE UCTUYY 12 j€ ,,aHIPOLECHTPU3aM MOHOTEHCTHYKHX PEJIMTHja’ yTHIA0 Ha KIHD
W JIaviKe [1a ,,Cy TIPe CKIIOHH J1a JOBEAY Y IIMTake HEIPUKOCHOBEHOCT CEKCYAITHOT M PEITUTHO3HOT
MHTETPUTETa JKPTBE KOja je NpPEeKHBENa CHIOBAEE, HEro HaCWIIHUKA.” VICTOBpeMeHO OBe
ayTOpKe ONTYXYjy XpHIINAaHCKEe TEoJIore Na Cy BEKOBHMA yHa3aJ y CBOJUM CIIHCHMA
UTHOPHUCAIIM TEMY CHJIOBaEba, a KaJia Cy ce ¢ THM IPoOJIeMOM CyCpeTalH IIoCpeCTBOM OnoIIH;j-
CKUX TEKCTOBa, OHIA Cy, HABOIHO, ,.CHIOBame peacuHucann y '3aBoheme’ wm 'TbyGas'.*”
TpaguioHaIHO CXBaTame CHIOBamba KOje OBO KPHBUYHO JIEJI0 OrpaHHYaBa MCKJbYYHBO Ha
HAacWJHE TIOJIHE OJIHOce BaH Opaka, npema Bojeho] paiuKaiaHO] (EMUHHUCTKHIBM U3
cefameceTnx roauHa mpornutor Beka, Cysan Bpayrmitep (Susan Brownmiller), motuue u3
Bubnuje, jep ce y B0j ,,3aKOHUTHM CMaTpa CBAKK TEJIECHU OJJHOC y OKBUPY OpayHor yroBopa. 8

300r maTpujapxaiiHe KyAType U uiaejHe nomuHanuje xpumhancke L{pkee pagukanne
(hEeMHUHHCTKHIbE HEPETKO O3HAYABajy €BPOIICKO CPEIHOBEKOBIBE 3a POIHO MECTO CaBpEeMEHE
,KyIType cunoBama‘“.? Y MyITuIMCIMIIMHAPHO] HayuHOj cTymuju Medieval Misogyny and the
Invention of Western Romantic Love, npodecop Yuusepsurera Jejn Puuapn biox (Richard
Howard Bloch), nupekTHO 10BOAM y B3y MH30THHH KapaKTep CpPEIOBEKOBHE KYAType ca
XpHIIThaHCKHM YUeHEeM, jep Cy, 10 lbeMy, oM pane Lpkse ,,cBe mTo npunana chepu KeHCKOr
WK €CTETCKOT 00e3BpeljBaM y OHOTOJIOIIKOM CMHUCIY,  JIOK je ,,lpaBo Ha myHohy Buruja“
MMAJIO CaMO OHO ,,IITO CE [0 BHXOBOM MULIUBEHY HaJIa3U C OHE CTPaHE IUIOTH, M IITO j& CaMUM
THM IO POy MYIIKO. ‘10

HcroBpeMeHo ce y HayYHUM YacorickMa U3 00JIacT! poIHUX cTyarja cpehy U pajoBu
y KOjHMa ayTOpH H3HOCE Jpyravuje oLeHe 0 JONpHHOCY XxpHinhaHcke LIpkBe KpHBIYHONPABHO]
3alITHTH )KEHa Y JIp)KaBaMa cpelilboBekoBHe pumokaronnuke Eporne. Tako Credan [TnctoHo
(Stephen P. Pistono) ca Yuusep3surera Buckoncun npumehyije, ¢ jeqne crpane, Kako H3BOPH Y
Behunu noTBplyjy cTaBoBe (PeMUHUCTKHIbA /12 j€ )KEHA Kao )KPTBA CHIIOBAba Y CPEAHEM BEKY
,[IpOJTa3uiia Kpo3 Tellke, OONHEe W MOHMKaBajyhe mporeaype, Ipe HEro ITo je MOorjia ja
MOJIUTHE ONTYXKHMILY IIPOTUB Hamajava,” ajf UCTOBPEMEHO HCTHYe J1a ce ,llpkBa Buie of
CBETOBHMX BJIACTH 3aHMMANA 3a CYIOUHY JKPTBE y CIIydajeBUMa CHIIOBama 1 otmuna“. !l Jlge
KJbYUHE Te3€ PaJIUKATHIX (EMUHCTKHIbA Y TYMaueky OJHOCA IIaTpUjapXaTa 1 CHIOBamka, J1a Cy

5 Ignjatovi¢ 2018, 265.

6 Terzieva-Artemis 2004, 145-146.

7 Scholz 2004, 20-207; Petricevi¢ 2008, 126-127.

8 Brownmiller 1993, 380. CraBoBu koje je 1975. ronune Cy3an Bpaynmusiep uzHena y kiusu Against Our
Will: Men, Women and Rape, mpeucnuryjyhu wcropujcke HacieheH ,MymIKH TpaBHA KOHIIETT
KPUBHUYHOTI' €JIa CUJIOBamkba (HpBO6I/lTHO Kao KpUBHUYHOI' A€jIa MPOTUB MMOBUHE Olla WM MY’Ka, a IIOTOM
Ka0 KPUBUYHOT JIeJia U3BpLICHOT 13 cTpacTy, Brownmiller 1993, 17, 23-24), xao 1 TpaAULHOHATIHE HAYHHE
JIOKa3MBarba OBOT JICNIMKTA, N3BPLINIIH CY PEBOTYLIMOHAPHH yTHIaj Ha 3akoHomaBcTBO CAJl. Schmid 2004,
186.

9 Kapuca Xapuc (Carissa Harris) ca Temmut Yuusepsurera u3 @unanenduje HaBoau cienehe Kibydne
,»MHUTOBE 0 cHiIOBamby* (rape myths) koju cy hopMUpaHH y CPEeIeM BeKy, a KOjU M0 FleHOM MHUIILUBCHY U
JlaHac OIPaB/IaBajy HACUIbE HaJl )KeHaMa 1 OTE)KaBajy JOKa3UBathe KPUBHYHOT JIeNa CHIIOBAhA: KEHE XKy
0 CUJIOBamY, 10 TIPOPOJIH MM j& CHKHHU]U JTMOMI0 HEro MyIKapalMa U He MOTY Jja KOHTPOJIHILLY CBOjY
CEKCYaJTHOCT, CBAKOIHEBHO MEHajy CBOjE MUIIUBEHHE O CEKCY, Ja OM Ce CHIIOBAEM CMATPANIO CTBAPHUM
Mopa OMTM JOKa3aHO (U3MYKMM TMOBpenaMa ¥ NpaheHo IVIACHHM CyNpPOCTaBJbakeM JKEHe, Koja
NPEXHUBIbEHE TPayMe, y3 OOMIIaH IUiay, Mopa Jia [IOHOBUM IIPE/l Ha/UIeXKHNUM Biactima. Harris 2021.

10 Bloch 1991, 46.

11 Pistono 1989, 36, 41.
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y maTpHjapxary ,,KeHe IocMaTpaHe Kao CBOjHHA" U 11a Cy ,, KeHe Cy YBEK KPTBE, * IPECTaBIbajy
npemn Emm Xoke (Emma Hawks) ,,ynpomheno yonmraBame.“? Tesza o eBpomckom
CpEIbOBEKOBIbY Kao ,,KyJITYpH CHJIOBama™ pellaTHBU3Y]y C€ YPaBHOTEKEHUM 3aKJbydI[Ma
KakBe je, npumepa paau, usnena Kapomun Jau (Carolina Dunn) y cryauju Stolen Women in
Medieval England: Rape, Abduction, and Adultery, 1100-1500. OBa aytopka ykasyje 1a ce y
JIATEPaTypH ,,CPSIHOBEKOBHE JKEHE YeCTO MPENCTaBibajy Kao XKPTBE™ Koje ,,CTpajajy o
CEKCyaJlHOI' HacWiba, NpPUHYIHOT Opaka M CaMOBOJbE MYLIKMX CPOJHHKA M JIULIA O
ayropurera.” Mcra ayTopka cyrepuiie ja O HacCynpoT TOMe TpeOalio TOBOPUTH ,,0 CIIOKEHOCTH
oJiHOCa M3Mel)y cpelrOBEeKOBHHX MYIIKapana 1 JKeHa," jep jKeHe CTpaiajy ol CHIIOBaba, ajld |
yIroBapajy OTMHIIE U CTyIajy y BaHOpauHe Bese. 3

IMocne mponactu CCCP mnojaBibyjy ce y OKBUPY HOBOOCHOBAaHMX POJHHX CTyIHja
Opojuu pasioBu pyckux (eMUHHCTKHIbA, pe cBux Hartamuje [lymkapese (Hamanvs JlveosHa
Iywixapéea) n WweHNX capajHUIa, O JPYIITBEHOM U IIPABHOM II0JIOXKajy KEHE Y CPeIHOBe-
KOBHOM PYCKOM JIPyIITBY. ! V TUM HCTpauBamMMa Ce IPYIITBEHH U TIPABHH MOJI0XKa] KEHE Y
CpeImOBEeKOBHO] Pycuju ([pesusa Pycy) aHaM3Mpa HApOUHTO U3 yIia MapajelHOT U YEeCTO
NPOTUBPEYHOT YTULIAja JpeBHE peTXprInhaHcke HaTpujapXaiHe KyIType U HoBe XpuihaHcke
etuke. OBaj MeproA y Pa3sBUTKY PYCKOT IpaBa HyIM peNaTHBHO OOraTy W 3Ha4ajHy rpaby 3a
pacBeTIpaBame INpobOieMa yruiaja LlpkBe Ha NpaBHU TOJOXKAj XKEHE y CPEIEEM BEKYy Yy
JprKaBaMa MPaBOCJIABHOT cioBeHCKor Vcroka. 3aTo 1mTo je LlpkBa modeB oj BENMKOr KHe3a
Biagumupa nmana BakHy yJIOry, Kao 3aKOHOJABAIl M Cy[Hja, Y U3rPajibi NPABHOI TIOpETKa
Kujecke Pycuje (Kuescrkas Pycw), a Ty ymory he yriaBHOM 3aapkaTdh ¥ TOKOM HEPHOIA
Mockogcke Pycuje (Mockosckoe 2ocydapcemeo), CBe 10 TIOUETKA CEKyIapHU3allije U BeCTEPHH-
sanmje nox Ierpom Bemukum (I1émp | Anexceesuy Benuxuir). 1°

Besa m3mely xpuinhancTBa W mpaBa HapOYMTO je BHAJBUBA Y KPUBHYHOM IIPaBy,
HOIITO Jp>KaBa MHKPHMHHUCAEEM OApel)eHHX paJfbi INTHTH 3BaHUYHM CHCTEM BPEIHOCTH
jemHor npymrea. CIEACTBEHO TOME, KPHBHYHH IPOIUCH PYCKUX NPABHHX CIIOMCHHKA H3
neprona o1 X| mo XVII| Beka koju Cy IITHTIIIHN XUBOT, TEICCHA HHTETPUTET, 3[PABJbE U YaCT
JKEHE MMajy HeNPOLCbHUBY BPEIHOCT 32 OLCHY NPABHOT M YOIIITE APYLITBEHOI CTATyCa )KCHE
y Kujeckoj 1 MockoBckoj Pycuju.

12 Hasenmeno mpema Dunn 2013, 11-12.

13 Dunn 2013, 195.

14 Tlymxkapesa 1989; Ilymkapera 2012, 11-16; Ilymkapesa 2011. V umanky bemoe m MyxuHOBe,
HAMMCAaHOM Y YacT IIe3zeceT roauna skusota Harammje Ilymkapese, HaBaeHa je 1enokymmHa OnOimmorpa-
(huja oBe pycke MMOHHUpPKE Yy 00NIacTH poaHuX cryauja. bemora, Myxuna 2019, 15-17.

15 V ucropuju pycke apikaBe CpeA-OBEKOBHA e1oXa WM ernoxa /pesneli Pycu 3aBpiiasa ce kpajem X VII
Beka, kaja ¢ peopmama Ilerpa Benukor 3anourise BecTepHU3alMja U CeKylapH3alnja pycke JApKaBe H
npymrBa. Cemennnkosa 2009, 18-195; Usoposuh 2018a, 13. Mcrpaxyjyhu npuBatan >XHBOT XKeHe Y
Jlpeenoj Pycuju, IlynikapeBa cieqy KIacH4YHy HEpHOIM3ALIM]jY PYCKe HCTOpH]je, Ia enoxy pesnuei Pycu
BpEMEHCKH cMmeluTta mMely ,,popmupama apxaBe Pych, Kao JI0HE TPAHHULE" U ,,lI0YETKA METPOBCKUX
pedopmu, kao ropme rpanuie.  [IpuToM HCTHIE KaKo je TpaJuIHOHATHA IIEPHOAN3AIHja PYCKe HCTOpHje
MOCPETHO TPEey3€eTa U Y HCTPAKUBARGIMA €BOTYIH]E COLjaTHOT, IPABHOT M ITOPOANYIHOT CTaTyca PyCKHAX
skeHa o X-XVII Beka. CiiencteeHo, y myrom nepuoxay on X-XVII Beka 3a npBy Tauky Ipeokpera y3uma
ce XIII Bek, ,.Bex pahama OpojHux apxkaBa Ha mamu JpeBHe Pycuje, kama je DOCIOBHO CBaka OJl HUX
n30anuna y moJuTHIKy apeHy arwiHy U eHepriuyHy sKeHCKY JIMYHOCT, a YeCTO YaK U BUIIE BuX.” 3a Ipyry
Tauka npeokpera y oBupy nepuoza ox X-XVII Bexa y3uma ce cpenuna XVI Beka, kaza gonasu, npema
ITykapeBoj, 10 ,,KOHAYHOI KOHCTHTYCatba AP)KaBe 10 MOJEIy CaMOJIp KaBHE MOHapXHje U nodene uueje
naTpujapxajHor HopeTka y nmopoauuy u apyiry.  [Tymkapesa 2011, 9-10.
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YoucrBo kene

Pycka npaBza, kao Haj3Ha4YajHUjH CTAPOPYCKH NPaBHH CIIOMEHHK, PETYJIMILEe yOUCTBO
JEHE Kao noceban 0OJIMK KpMBUYHOT Jiea youctsa. Taj nponuc ce nanasu y [lIupoj npasul®
¥ y 3aBUCHOCTH OJ1 PYKOIIUCA UMa JPYTaukjy HyMepaiujy,L’ a JOHEKIIe U PasIuuuTy CapsKUHY.
To je HaBeno HMCTpaKMBaye Ja M3BEIy MOTIYHO ONPEYHE 3aKJbYYKE O HAUMHY Ka)XKEbaBarba
yOucTBa xeHe mpema Pyckoj mpasan.

I1pBu cTaB HABEJEHOT MPOIIKCA j& HCTOBETAH Y CBHM PYKOIIMCHUMA ¥ IVIaCH: ,,AKO HEKO
yOuje JKeHy, Ia ce CyId MCTO Kao Ja je yoro Mysxa (Mymkapia).“18 13 opako jacHe ompente!®
TEIIKO OM ce MOTrao M3BECTH JIPYyrauuju 3aKkJby4ak OCHM Ja ce nmpema Pyckoj mpasau yOUCTBO
CII000/IHE JKEHE KaKIhaBaJO0 MCTO Kao M YOMCTBO OOMYHOT CJIOOOJHOT MYIIKapla, a 3a OBO
KPMBUYHO JIENI0 OMJIA je MpOIMcana HoBYaHa KasHa (Bupa) on 40 rpusum.2’ Jla cy npema Pyckoj
NPaB/Iy )KUBOTH MYLIKApIA U JKEHEe MMAIH UCTY BPEIHOCT, TE Ja CE, CXOIHO TOME, jeHAKO
KaKEaBaIo2! yOHCTBO JKEHE M MyNIKapua, moTephyje m ompenda Lllupe mpasiae o yOHCTBY
3aBHUCHOT KHE)KEBOT WX 00japCKOT 3aHATIMjE W 3aHATIHjKE: ,,A 3a (YOMCTBO) 3aHATIINjY U 3a
3aHaTIMjKy, 12 rpuBHU (A 30 pemecmeenuxa u 3a pemecmeenuyio, mo 12 zpusensv).22

3a0yHy Meljy ucTpaxkuBaunuma yHeo je, Mel)yTum, Kpatak v CTOra HejacaH TeKCT APYror
CTaBa Ipomnuca 0 yOUCTBy xeHe, koju je y Cunonanno-Tpowutikoj rpymu pykomnuca [lupe npasme
dopmymmcan cnenehum pednma: ,,ako Oyzae KpuB, Tama momyBupa 20 rpuBHA® (adce 6ydems
suHoeamv, mo non eupwl 20 zpusensy).2® Y3 tora cy N0je/IMHM NCTPAKUBAYHM M3BENH 3aKIbydaK
Kako je ,,y Pycuju, kao y cBakoM (eynaqHOM IpYLITBY, OHila 03aKOH-EHa HEPaBHOIPABHOCT
JKEHe, TTOLITO Ce 32 BeHO YOHCTBO Iuiahana ABOCTPYKO Mama Ka3Ha“, OHOCHO HoiyBupa ox 20
ymecto Bupe o 40 rpusuu.24 [Tpotuspeunoct u3mel)y HopMme OpBOT CTaBa Koja je Halarajia ja
Ce YYHHHOILY 32 YOHCTBO JKEHE ,,CY/IM MCTO Kao J1a je yOHo My»xa (MyIkapiia) u yrosa Oaxe
Ka3He 3a yOMCTBO JKeHe U3 IPYror CTaBa OBa rpyla HCTPaKMBaya je pelaBaja yrilaBHOM OHAKO
Kako je To npemioxuo M. H. Tuxomupos (Muxaun Huxonaesuu Tuxomupos). TIpema merosom
TyMauemy IIpaBo KeHe Ha jeHAaKH CyJI M3 PBOT CTaBa HaBelIeHOT nporrca Pycke npaeje Tpeda
pa3yMeTH Kao NpaBo Ha jeJHaKa IpOoLecHa paBa MyLIKaplia U )KeHe, OJHOCHO Ha MCTH CYICKU

16 Iupa penakuuja Pycke mpaBme Hacrama je, mpema M. H. TuxomupoBy, y nepuody mocie cMpTH
Bragumupa MoHoMaxa, a mpe MOHToJICKe MHBaszHje Ha KujeBcky Pycujy, mamelhy 1125. u 1237. romuse.
Tuxomupos 1941, 219.

17 ¥V KapamsunoBom pykonucy Ilupe npasze koju je Brnagumupcku-bynanos 06jaBro y cB0joj 4yBeHO]
Xpecmomamuju pycKuX MpaBHUX CHOMEHHKA, TIPOIHC O YOHCTBY jxeHe uMa Hymepaiwjy 101, mok ce y
TpojuIKOM PYKOITHCY KOju je ¢ pyckor m3mama (Poccuiickoe 3axonooamenrvemeo X-XX eexos, mom I)
npeBeo Jparan Hukomuh pamu o wiany 88. Bnagumupckuit-bynanos 1876, 69; Huxomh 2000, 220.

18 HasezneHo nmpema mipeBoay Tpojurnkor pykonwca [lupe npasne u3 nepa J{. Hukonmha. Huxomih 2000,
220. Ocum npeBoja mojeanHuX nporca Pycke npaeae xoju cy npeyseru oxn . Hukommha, cBu apyru
IPEBO/IM PYCKUX U3BOPA Ha CPIICKH jE3UK y OBOM Pajly Cy ayTOPOBH.

19 TIpBu craB nmponuca o youctBy sxene u3 Illupe npasne koju je o6jasno M. H. Tuxomupo npema
pyxomucy u3 Tpojurike rpyne pykonwuca (XIV Bek) racu: ,,Axe KTO 0yOUeTb KeHy, TO TEMb ke cyaoM
CYZUTH, 5IKO e ¥ Myxa (w1. 83).“ Tuxomuposn 1953, 105.

20 Tuxomupos 1953, 36; Bnanumupckuii-bynanos 1915, 318; Hukonuh 2000, 109, 181-182.

21 Kapna ce roBopH 0 jeAHAKOM Ka)XKIbaBarby YOHCTBA )KEHE M MyIIIKapia Tpeba yBeK IMaTH y BHAY HadIelo0
KPUBHUYHOTIPaBHE HEjE€HAKOCTH CXOJHO KoMe ce moueB of IIpasne JapocmaBipeBuda Ka3sHa 3a yOHCTBO
onpehuBana y 3aBUCHOCTH O] APYIITBEHOT CTaTyca youjeHor. Bnaguvmupckuii-bynanos 1915, 318.

22 Tuxomupos 1953, 90. M3Hoc Bupe 071 12 rpUBHU TOBOPH O 3aBHCHOM CTaTyCy OBHX 3aHATIIH]a, jep Ja je
ped o cIoOOAHUM JbyAUMa BHXOBO YOUCTBO OH ce KaxkibaBasio BupoM of 40 rpusau. Tuxomupos 1953,
90; I'pexos 1940, 59.

23 Tuxomupos 1953, 105.

24 Tymxapesa 1989, 141; I'pexos 1940, 79-80.

408



TIOCTYIIAK, aJli HE M Ha jeIHAKy Ka3Hy. Y TPHIIOT T3 O HEjeTHAKOM KaKibaBamby yOUCTBA KEHE
n mymikapua, M. H. TuxomupoB je HaBeo &a ce ,,rakaB o0M4aj (ynosia Onake KaKmaBarbe
y6ucTsa xene, npum. 3. U) oapxao u 'y 19. Beky Koj1 nojeaunux ropurraka Ha Kapkasy. 25

To o y pykonucuma Illupe npasne [lymkuncke rpyne ymecto peu ,.ako Oynie
KpHB® (aoice Oyoem eunoeam) CTOjU ,,aKo Oyne kpuBa“ (asice byoem gunosama) OHO je jeTHOM
Opojy ayTopa J0Ka3 /a je y IpyroM CTaBy IPOITIca O YOUCTBY KEHE peryJIricaH mocedaH Ciryvaj
yOHCTBa XKeHe KOJI KOT je yOujeHa CBOjUM IPETXOIHUM MOHAIIakeM HCIIPOBOLIMpaa Hara, 1a
ce cTora yOmIla KayKibapao oayBHpoM o 20 TpUBHH, a He BupoM o/ 40 rpuenm.2® C tiM y Be3n,
jour je H. W. Jlanre (Huxonati Heanosuy Jlanee) MCTHIA0 KAKO ce TOJ peyjy ¢yo .y [IpaBmu
mojipa3yMeBaiia 3aKoHOM ojjpel)eHa Ka3Ha, Te J1a peUu mo mromb JHce CYOOMb CYOUMU, SIKO HCe
u Mydsca ,He TIoJIpa3yMeBajy HeKakBy (opMy CyICKOT MOCTYIIKa, 3aTo 1uTo y Bpeme [IpaBne
HHUCY HM MMaJIi OWJIO KakBy IpejcTaBy o opmama cynckor nocrynka.” CieacTBeHo, ,,13pa3
MO MreMb JHce CYOOMb CYOUMU, SIKO Jice U Mydica 3HAUM Jia je yOuIa yKeHe MoJBpraBaH Ka3HH
KOjOM Ce KaKihaBao M yowuiia myiikapiia.” [TomyBupa u3 qpyror ctaBa UCTOr mpornuca Ouia je
3a H. U. Jlanrea nmoka3 na ce y pyckoMm mpaBy ol BpeMeHa Biagumupa MoHOMaxa kon
Ka)KIbaBama yONCTBa, KaKO MYIIIKapIla Tako M >KeHe, Iovelia IPABUTH PasifKa ¢ 003MPOM Ha TO
Ia I je yOMjeHH IpeTXoaHo m3a3pao cpaly.?’ OBy Te3y JIaHTe MOTKpEIIbYje TIO3MBARKEM HA
onpendy Illupe npasae o yOUCTBY y TyuH ,,0e3 UKakBe cBalie™ (paz6oil 6e3v 6csikost c6adbl),
KaJa YYMHWNIAI HHUje MOrao Ja padyHa Ha CONMIApHOCT ONINTHHE (6epg), KOja je MHade
rapaHToBaHa KOJI JAPYIUX JIAKIIUX 00uKa youcTsa.?

Cinuno tymaverse 1ao je u I1. 1. Konocoscku ([1asen Jumumpuesuy Konocosckuil),
ucrnayhu kako ce youna skeHe npema Pyckoj mpaBnu KaxmaBao BUpoM o1 40 TPUBHH, OCHM
aKo ce He paJy O CIydajy KOjH je peTyJiicaH y IpyroM CTaBy IpoMuca o YOHCTBY XKeHe, ,,Ka/ia
je 'KeHa Ha HEeKW Ha4YMH Y3POK KPUBHYHOT JIelia, 3aTO IITO j€ CBOjUM IOHAIIAEM JIOTPHHETA
peanmzaImju 37e Hamepe, ma ce YCIlell IMOCTOjara TaKBe OJNakiiaBajyhie okomHocTH yOuia
Ka)kibaBao 1oyBupoM. [Ipu Tome KonocoBcky 3aksbydyje Kako ce 0Ba oiakiiaBajyha OKOIHOCT
MO’Ke MPABIITHO Pa3yMETH TeK aKo ce y3Me y 003Hp ,,CTEIIEH BIACTH MY)Ka HaJl )KCHOM Yy CTapoj
Pycuju, kao 1 To Aa ce 4OBEK HEepajo OJPHIA0 NPHMEHE CHIIE y CTBapHMa 3allTUTE JNIHHUX
npasa, noceOHo y nopoanuHoj chepu.*?® OpurunanHo Tymademe nponuca Ilupe npaszae o
yOHCTBY JKEHE Ja0 je CBOJEeBPEMEHO KIACHK PYCKEe IPABHOMCTOpHjcKe Hayke M. @.
Birapnmupcku-bBynaHoB, koju je Onake KaxmaBambe YOUCTBA KeHe MOoITyBUpoM o1 20 rpUBHU
o0jarimaBa0 TUME IITO je HaBEIeHW MNpomuc y ueauHu (oba craBa) mocBeheH ,)keHH Kao
CyTIpy3H, KOjy je MyX youo 360r HapyllaBama IopoM4IHIX npasa.* 30

ITojaBy mporuca o0 yOHCTBY »eHe TeK y KacHHjoj penakuuju Pycke npasze - [upoj
npasay, Enyapn I'eoprujecku (30yapo Bukmoposuu ['eopeuesckuii) o0janimaBa yTHI@jeM
LpkBe, 10k oxcycTBO OBOT Hponuca n3 Kparke mpaszie cBeoun O CTaBy KOjH j€ TpemMa XKeHH
“MaJIo pycko mperxpuithancko oOuuajHo mpaBo. OHa je y TOM MpaBy, MpeMa MUILBEHY
I'eoprujesckor, y cCBakoM cCity4ajy Owiia JierpagupaHa y OJHOCY Ha MYIIIKapIia, MOX/Ia 1 JI0 Te
Mepe J1a ce , KeHa y CTapOpyCKOM MpaBy YOIIIITE HHje MPU3HABaIa, HU Kao Cy0jeKT (KpUBUIHOT
Jiena, TIpUM. ayT.) HHM Kao omrrehena (y cBakoM ciydajy 10 Kpiutema Pycuje).“3! Uctu ayrop

25 TuxommpoB 1953, 105. Makcum KoBaneBcku je 3abenexno ma ce xox OcerwHa yOHCTBO >KEHe
Ka)KEbaBaJIo yrioJia Oaxke oJ1 youctsa mymkapua. Hasenerno nmpema I'pexos 1940, 80.

26 ITymkapesa 1989, 142.

27 Jlanre 1860, 121-122.

28 HUcro 1860, 122; Tuxomupos 1953, 89; Hukonuh 125, 128-129; Usoposuh 2018a, 120.

29 Komnocosckwuii 1857, 47.

30 Brnagumupckuii-bynanos 1915, 319, 329.

31 I'eopruesckuii 2010, 97-98.
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IPETIIOCTABIbA 11 j€ 0 JoHomema LlInpe mpas e JKUBOT JKEHE INTHTHO IPKBEHH Cy/L.32 3a TaKBY
TBPIbY ce, Meh)yTHM, He MOKe MpoHaliK YIIOPHIITE y OJPEAOHU LIPKBEHOT Y CTaBa BEJIHKOT KHE3a
Bragumupa y K0joj ce HaBojie CBa KPHBHYHA Jiefa KOja BEMKH KHE3 MPEHEO Y HaIIeKHOCT
IpKBEHOT cyza.33

Y xacHHjUM TIPaBHHM CIIOMEHHIIMMa MOCKOBCKE €I10Xe He cpehe ce mocebaH mponmc
0 yOuCTBY *keHe, Beh je KpUBHYHO €0 yOUCTBA PEryarcaHo HE3aBHCHO O M0J1a )KPTBE, IITO
CBaKaKko IOKa3yje Jia je 3aKOHOJaBall IMOJ[je/IHAKO BPEJHOBAO JXMBOT KEHE M MYIIKapIia.
CrienictBeHo, mocebaH mportic o YOUCTBY eHe Y Pyckoj IpaBiiu je mpaBHO-TEXHUYKH YHUKYM
y ucropuju pyckor nucasor mnpasa ox XI 1o XVII Beka.

OBakaB HM3y3eTaK CBaKaKO MMa Be3¢ Ca Ka3yHCTUYHOM IPABHOM TEXHHUKOM KOja je
cBOjcTBeHa He camo Pyckoj ipasu, Beh u repmanckum leges barbarorum, a y ssuma ce youctso
JKCHE PEeryiucano NoceOHUM ofipei0amMa U IPUTOM CE HEPETKO OIITPH]E KaKEaBaJIo 01 yOUCTBa
Mymikapua.* 3a pasinKy oj Ka3yMCTHYHHX MPOIHCA BapBapCKMX 3aKOHA, Y BU3AHTH]CKUM
3aKOHMMa C€ KPHBHYHO JIEJI0 YOHCTBA PETYIHCANIO jeJHOM OMIITOM HOPMOM, HE3aBHUCHO OfI
T0JIa YIUHHOIA ¥ XKpPTBe.3

360r OCKYIHHX Ca3Hama O PYCKOM OOHMYajHOM MpaBy M3 IMEpHOjA Ipe MPUMarba
xpHuIhaHCTBa TEIIKO je TOY3aHO YTBPAWTH [ia JIM je mpomuc Pycke mpaBie O jeIHakoMm
KaXaBary YOUCTBA KEHE U MYIIKapI[a MPey3eT U3 PyCKOT 00MYajHOT [paBa MK NPeCTaBha
HOBHHY. nak, 4nHM ce MajIo BEpOBaTHHM J1a je Ipe IpuMarka XpHIhaHCTBa OCTojalia jetHaKa
KPHUBHUYHOIIPABHA 3aIITUTA KUBOTA MYIIKAPIIA U KEHe, TIOIITO OPOjHH IPYTH 00MUaji CBEIoUe
JIa je KeHa y PyCKOM mpeaxpuirthancKOM JPYIITBY UMaja JApyropaspeaHu monoxaj. Ha sxexy

32 Ucro, 102.

33 Brnagumupckuii-bynanos 1876, 197-198,

34 Tlowrro nmpunana kareropuju leges barbarorum, Pyckoj npasiu ¢y caipXHHCKH, HE U XPOHOJIOIIKH,
HajOimku repmadcku leges barbarorum, koju cy monomenu ox V 10 X Beka W KOjU TPEACTABIbAjy
KoJu(uKalpje oOMYajHOr TepMAHCKOT IIpaBa, M3MEH-CHOI Npe CBera Ioj yTHIajeM XpumhaHCTBa U
PHIMCKOT TpaBa Koje je mpeHomeHo nocpenctsoM Lipkse (Y Purmryapckom 3akoHy ce Harsamagsa 1a ,,L [pksa
JKHBU TI0 PUMCKOM TIpaBy™‘). 3aTO je OmMpaBIaHO MOPEIWTH KPUBHYHOIIPABHY 3aITUTY XKeHe Yy Pyckoj
MPaBIM U PaHUM CPEIOBEKOBHUM TEPMAHCKHM ,,ipaBaama‘. Kpamenunnnkosa, JKumkos 2008, 417. Y
CaumijckoM 3aKOHY, KOjH je HajBepOBaTHHjE JOHET moyeTkoM V| Beka, ka3Ha 3a yOUCTBO yKEHE 3aBUCHIIA j&
O]l Tora Jia Jii je yOujeHa eHa (epTHUIIHO crocoOHa WM Huje. YOHUCTBO kKEHE Koja He Moxe jaa pabha
KOKIaBaJIo ce Kao ¥ yOHcTBo oOmyHor cioboauor @panka ca 200 conmaa, oK ce yOHCTBO (hepTHiHO
crocobHe xeHe Kaxmasaio ca 600 comuma (XX, 6, 7). Hukomuh, HBophepuh 2011, 57. Tomanu u3 ,,Ciosa
o HropoBom noxony* noka3syjy na ce u y JJpeBHoj Pycuju »KMBOT XOJIOIKE BHILIE BPEIHOBAO HETO )KUBOT
XOJIOTIa, M3 PasJiora IITo je OHa ,,palana paaHy cHary 3a ¢eyaamia.” [Tymxapesa 1989, 140. C tum y Be3n,
C NPaBOM Ce HCTHYEC Jia PA3IMYMTO KaKIbaBambe YOHCTBA JKGHE y 3aBUCHOCTH OJ] TOra fAa JIM je Y
PETPOIYKTUBHO] TOOH WJIH HUjE, HE YMambyje BPEIHOCT KeHE Kao 3aITUTHOT 00jeKTa Y KPUBHIHOM TIPABY,
THOLITO CE 0BA HOpPMAa MOpa CarJIeIaTH Y CPEIHOBEKOBHUM ,,0KOJIHOCTHMA BHCOKE CTOIE CMPTHOCTH TE
KpaTkora »KMBOTHOT BHjeka.” Bartulovié¢, Erent-Sunko, Pezelj 2018, 1107. TIpema AjieMaHCKOM 3aKOHY
(Lex Alamannorum) u3 VIII Beka 3a youcTBo seHe rahaio ce ,,IBOCTPYKO BHIIIe, Hero 3a Myikapia“ (De
feminis autem, si ita contigerit, dupliciter conponat qualiter illum virum, 49, 2). 1 Basapcku 3akon (Lex
Baiuvariorum), takohe u3 VIII Beka, caapKe HCTOBETHY 0Jpendy O IBOCTPYKO TEKEM KaKibaBarby
yOuCTBa JKeHE y OJJHOCY Ha yOUCTBO MyIIKapIia U IPUTOM 00jalllbaBa pasyior TaKBOj HEjeIHaKOCTH: ,,3aTO
ITO YKE€Ha HE MOXKE Jia ce 0J0paHu ¢ OpyXjeM y pykama U Tpeba a 1obuje TBOCTpYKY KOMITCH3aIHjy.
JenuHO ako OHa ,,TI0XKEITH J1a ce OHje Kao MyIlKapail, KOMITO3uIHja ce He yasoctpyayje (De feminis vero
eorum, si aliquid de istis actis continxerit, omnia dupliciter conponantur. Dum arma defendere nequieverit,
duplicem conpositionem accipiat [Si autem pugnare voluerit per audatiam cordis sui sicut vir, non erit
duplex conpositio eius]). OpruHaias JTaATHHCKH TEKCT U PYCKH TPEBO AJIeMaHCKOT i baBapcKOr 3aKoHa y:
Janunosa 1969, 139, 173, 205, 257.

35 Taxo je, mpumepa paau, y Ekiioru kpuBi4HO A€o yOUCTBa PeryiMcaHo jeIHUM FeHEPaTHUM IIPOIHCOM
1 TO HE3aBUCHO of noja yuunuona (XVII, 45). Jlummun 1965, 72.
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C€ TIEIAN0 Kao Ha MPEAMET CEKCYATHOT 3aI0BOJbCTBA% M Kao Ha CTBap Koja je y CBOjHHH, HE
caMo My’ Ka WM olia, Beh 1 mmpe 3ajeHunie — ceocke onurrue. 3’ TIpy oLeHu IopeKia npormca
0 youctBy xeHe u3 Pycke mpasne Tpeba MMaTH y BHAY U Jia Cy CBH I'€PMaHCKH BapBapCKH
3aKOHH KOjH TTOOIITPEHO KaKFhaBajy yOMCTBO KEHE y OJHOCY Ha YOHCTBO MyIKapIiia JOHETH
HocJie mpuMara Xpuinhancrsa.38

VY pycKOM CpeIHOBEKOBHOM KPUBHYHOM IIPaBy JKHBOT MajKe je UIMao UCTY BPEIHOCT
Kao M KUBOT oTall. Taxko je mpema 4. 1. u 2. XXII rmaBe CabopHor ynoxeHuja o 1649. yorcTo
olla ¥ MajKe 0] CTpaHe HHXOBOT JieTeTa (JINYHO WIIH y CBOJCTBY CaydeCHHKA) MMaJIO KapakTep
KBaIM(HKOBAHOT YOHCTBA KOje j€ MOBIAYMIO CMPTHY Ka3Hy (bydem komopoil cbin uiu 004b
VUHUM OMYY C0eMY WU MAMePU CMepmHoe YOULICmeo, U ux 3a omeueckoe unu 3a MamepHe
Yyouticmeo Kasuums cmepmuio dice 6e30 ecaxusi nowaost).® V | JloMOCTpojy*, IJIaBHOM
TMPUPYIHAKY TTOPOAWYHE €THKe, eKOHOMHje W Temaroruje y MockoBckoj Pycwju, mocebHO
THOIJIaBJbe je TocBelieHO ToMe ,,KaKo Jia Jela BoJIe U I1a3e olia U MajKy | J1a UM Ce HIOBUHYjY U
TIOMITY]y BX y cBeMy. 40

Jlok je mpema CabOpHOM YITOKEHH]Y YOUCTBO MYyKa Off CTPaHE KCHE UMAaJI0 CBOjCTBO
KBaTM(UKOBAHOT OOJIMKa KPUBHYHOI JieJla yOMCTBA 32 KOje ce M3pHIajia KBaIM(UKOBaHA

36 IIpe npumama xpumrhadcTa Mel)y Pycuma je 6mna pammpena nonuramuja. Tako ¢y mpema, JIETOHUCITY
Hecropy, Apespann, Pamumiran u BjaTnan sxuBeny ,,kao 3BepOBH™* U ,,0pak KOJI BbHX HHje TI0CTOjao, * T0K
¢y, HacympoT Tome, [lospanm 3HamM 3a ,.cTUA™ U ,,0padnHe obmuaje. AOpamkeBnu 1904, 469. Pycku
KHEXEBH, 00japy 1 TPrOBLY UMAI CYy XapeMe ca OpojHIM poOHI-IMAa-HAIOKHUIIAMA, & CaM BEJIMKHU KHE3
Biiagumup je npe Kkpiitema IMao 0CaMCcTO HAJIOXKHHIIA 32 ce0e U 3a IPYKUHY U 110 pedrMa JICTOIH LA Oro
Hecblm 61y0a, npusoosi Kk CEOr MydcecKis dcenvl u Oreuysl pacmissa. Kapramies 1993, 245-246, 248;
SIpmonosa 2013, 97. Jla cy monuramuja ¥ HaJIOXKHHIITBO ca poOHMIbaMa (XOJIONKaMa) NPAKTHKOBAHU M
nocJie npuMama XpumhaHcTsa cBe04H ojpenda Pycke npasie Koja peryiuiie HacaeHOIPaBHH MOJI0XKaj
Zerie Kojy rocronap nobuje ca pooumom. Huxommh 2000, 222; AGparkesuy 1904, 477.

37 Y Pycuju ce nyro 3aapkao ApeBHH 00MYaj peMa KOME jeé MOMaK IIocie Mpocuade AEBOjKe M3 UCTe
CEOCKe OMIITHHE OO J{y’KaH Jia YacTH, y HOBILY WM HAaTypH, IPyre MOMKE M3 TOT cena. Y HEKUM PYCKUM
ryOepHHjamMa TIPWIIMKOM Tpocuade miahaiga ce Takca CHMITOMATHYHOT Ha3WBa — KOCHa2o (Koca Kao
cumbout yenHoctH). [lo AGpamkeBudy HaBeAeHH oOMYajU BOZE MOpPEKiIo M3 mpeaxpuinhaHckor 1o6a n
CBeJIOUE JIa Ce KeHa TpEeTHpaia Kao CBOjHHA 3aje[HHIIe — ceocke omuTuHe. [lojeuHn u3Bopy, HoyIe
CacBHM PETKH, TOBOPE J1a Cy KHEXKEBU Mpe XpUCTHjaHH3alje UMad iUS primae noctis, a 1a je takca
ceadbenoe xoja ce wiahana 3a cBaj0y, a koja je ykunyra y XVIII Bexy y Bpeme napuue Karapune, 3anpaso
Ouita 3aMeHa 3a APEBHO ,,IIPABO NpBE OpauHe HOMK® KOjUM CY pacronarajii pycKr KHE)KEBH Ipe PHMarba
xpumhancTBa. Abparikesna 1904, 473-474.

38 O ToMe KkakaB IOJI0XAj jé MOIVIa MMAaTH XE€Ha Y CIOBEHCKOM M T'epMAHCKOM OOHM4YajHOM IIpaBy IIpe
XPUCTHjaHU3aLMje MOXKE C€ JIOHEKIIEC TIOCPEIHO 3aK/bY4HTH M Ha OCHOBY OZIPE/IOM CTapOMH/IM]CKOT 3aKOHA
MaHy, omro cy y beMy cauyBaHe HOpME APEBHE HHJIOBPOIICKe oOmyajHonpasHe Tpamumje (ox 11 Bexa mpe
H. e. 110 || Beka moce H. ). Y cTapOoMHIMjCKOM IIpaBy JKEHa je CMaTpaHa CBOJUHOM MY»Ka, HaJl KOjOM je OH
MIMao BJIACT U TOCNE CBOje CMPTH, 300r Yera yJOBHIC HE caMmo Ja ce HuCy ynasaie, Beh cy ce HepeTko
camocrnajbHBalie Ha CaxpaHH CBOT Myxa (camu). XKeHa ce morua npozjary, a 3a OWIO KakBO HENPUCTOjHO
TIOHAIIAE JKEHE MY)K je MMao IPaBo Ja je jaBHo Ouuyje. Kparmennnaukosa, XKunkos 2008, 156-157. O6uuaj
CIAJbUBAIGE YIIOBHIIA 3aj€/THO 32 YMPJIUM MY)KeM Moctojao je u kox CroseHa, I'epmana u Tpadana. XKena
npesbyOHuna ce Koz I'epmana, npema Tauury, ,,lIperyIinTa MyKy: OH JKSHH OZIpEeKe KOCe, CKHHE je JI0 ToJe
KOKe ¥ rpej1 poharmma rcrepa u3 Kyhe, 1ma je oxaa mmboM rosu kpo3 mesto ceno.” Tacit 1969, 12, 89.

39 Ilpe nonormmema CabopHor yioxennja ox 1649. roxuHe Ha 37109MH YOHCTBA POAUTEIbA IPUMEH-UBAIIC
cy ce oxrosapajyhe oxpenbe Kpmuuje. Tomcuno 2011, 250-251; Usoposuh 2013, 345.

40 Kao xopenar MopaiHoj obaBe3u Jele 1a HOLITYjy U CIyIIajy Olla U MajKy, cTajaia je obaBe3a Majke, a
HapOo4MTO Ol1a, J1a ,,IeLly CBOjy BACIIHTaBajy y CBakoM Ho0py u crpaxy boxujem™. Jlomocrpoii 2014, 47-
48, 52-53.
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CMPTHA Ka3Ha, KOja Ce M3BPIIaBaa 3aK0NaBak-eM XKUBOT YUMHHUOIA Y 3eMIby*! (4 6ydem oicena
VUUHUM MYIICY CBOEMY CMEPMHOE YOULICIBO, WU OKOPMUM €20 OMPAsoIo, A Colemcs npo mo
Oonpsma, u eii 3a mo KazHumu, sxcusy okonamu y semmo, XXI1, 14),42 youctso My»xa ol cTpaHe
JKEHE HHj€ PEryimcano oBoM Komudukarmjom.*3 To He 3Haum, MelyTHM, 11a Ce TaKBO YOUCTBO
HHUje KaxmaBano. C TuM y Be3n, Bmagmmupcku-bynanoB (Muxaun ®@nezonmosuu Braou-
Mmupckuii-Bydanog) ykasyje Kako ce y pyCKHM 3aKOHCKHM H3BOPUMA H CYJIICKO] IPAKCH HEe MOKe
Hahu moKa3 Ja je MyXy IPH3HATO TPaBO yOWCTBa JKeHe mpebyOHuIe. Tako je 1664. romune
n3BecHH VBaiiika, Koju je yOuo jxeHy 300T OJIyIHOT )KHBOTA, OCyl)eH Ha Ka3Hy jaBHOT OMueBamba.
Ha ocHoBy Tora MCTH ayTop 3aKjbydyje, Jia ,,y CBAKOM CIy4ajy U TAKBO OJlaKe KaXKibaBarbe
MoKasyje Jia yOHCTBO KeHe O] CTpaHe My»xa 300r Ipesby0e jecTe KPUBUYHO JIEI0, a HE PABO
myxa.“44 Jla cy cynuje xox oapehuBama Ka3He 3a YOMCTBO JKEHE IPe CBEra BOIWIIE PauyHa O
TIPETXOIHOM KEHHHOM BJaJamy, MTOKa3yje jefaH ciaydaj u3 1674. ronuHe y KOMe je My Koju
je yoro cynpyry 3ato IITO je CaKpHUla JABa apliiHa CyKHA ocyl)eH Ha Ka3Hy cakaliera, Tako IITo
My je ojiceueHa JieBa pyKa U JecHa Hora.*® JemHoM pedjy, ,,y TIPaKcH ce JKEHOyOHIamMa Ka3Ha
opeliBana y 3aBUCHOCTH OJf MOTHBA M OKOJHOCTH KPHBHYHOTI JieNia, aJld HUKaJa ce HHje
KaXHaBao CMPTHOM Ka3HOM. ‘46

Kojn kpuBuuHOr Jnena yOuCTBa jKEHE KOje W3BpIIM HeH Myx mucuu CabGopHor
yJI0XkKeHHja, Kako je Beh mpumeheno,*” HuCy cneunm M3BOp M3 KOTa Cy MHAYe IPEY3eiu
HajBHIIIE HOPMAaTHBHOT MaTepHjana, JluTBaHcku cTatyT of 1588. romune,*8 momro ce y memy
yOHMCTBO KEHE O] CTPAHE MYXKa KOKHABAIO CMPTHOM Ka3HOM.*® MOCKOBCKHM 3aKOHO/IaBall y
OBOM CJIy4ajy HHje CJIe/IM0 HU BU3aHTH]jCKO 3aKOHO/IABCTBO, jep ce, IpuMepa paau, y Exioru, a
notoM 1 y [TpoxupoHy, TpoBame Ka)KibaBajlo CMPTHOM Ka3HOM KaJia OTPOB J1a ,, )KeHa MY)KY WIH
My sxeHu.“%0 Kpanmudukyjyhu youcTBO Myska 0OJ CTpaHe JKeHE Kao 3HATHO TEXKE KPUBMYHO
Jeno o yOucTBa JXKeHe Oof cTpaHe Myka nuciu CabopHOr yIOXKeHHja cy ce, IO peynMa
KomocoBckor, BoOMIM KOHBEHLMjaMa CBOT BpeMeHa. Y3uMmajyhu y BUIy &a je keHa y
MockoBckoj Pycuju gyrosaia moCIyIHOCT MyXy, yOUCTBOM My»a OHa je ,,IOKa3uBaJia BHIIIH
CTeIeH 30Ta4yeHe BoJbe, Ipy0o pyiiehn cBe MopaliHe Bese U 003Hpe, He CaMo 3aXTeBe PHpPOJIE,
HETO YaK M OHE OCBEIITAHE PENUTHjOM, W OIIITE MOjMOBE M CXBATamba jaBHOT MEberba. ol
3akoHO/IaBAI] je KOJI IIPOIIeHE TEXKUHE OBOT JieJia 1a0 IIPUOPUTET CYOjeKTUBHO] CTPAHHM JEIUKTA,
umajyhu y BuIy, u3Mel)y octasor, U To J1a je y MPaKCH JKeHa 4eCTo youjaa My»ka 300r npeJbyoe,
IITO je OBOM JICJIMKTY JIaBaJIo KapakTep KBaIM(HKOBAHOT 00JMKa yOUCTBA N3 HUCKUX MO0y,
C npyre cTpaHe, yOucTBo xeHe ce y MockoBckoj PycHju yriiaBHOM TpeTupaio, Kako Of CTpaHe

41 Ogaj 061K U3BpIIIEHa CMPTHE Ka3He 3apyKaH je 10 ykasa u3 1689. romune. Y npakcu cy Omim dectH
CITy4ajeBd MMOMUIIOBama XKeHe ocyl)eHe 3a yOHCTBO MyKa, KOje je 3a MOCIeAuIly Hajuyemhe uMaio mbeH
mpujeM y MoHarTBo. To motephyje, m3melyy ocraor, u cirydaj mzecHe Detjymike ocyheHe Ha cMpT 300T
yOHCTBO My>ka, KOME je KOCOM OjiceKsa riaBy. Usoposuh 2013, 349.

42 Tomcunos 2011, 252.

43 Nako y CabopHoM yioxeHHjy napa Anekceja Muxajnosida oz 1649. ronuHe yOUCTBO jXeHe HUje OHI0
peryimcano kao nocebaH oOJIMK KPUBHYHOT Jiefia YOHCTBa, JKeHa e C JIpyre CTpaHe IojaBibyje Yy OBOj
KOAM(UKALMjH Ka0 NCKIbYYHMBH TIOYMHUIIAL] TIOjIMHUX KBATM(HKOBAHHX OOJIMKA NCTOT KPUBHUYHOT JIeNa,
Kao IITO je yOUCTBO Myxa u yegoMopctBo. Usoposuh 2013, 348-351; Usoposuh 20186, 486-487.

44 Bnamnmupckuii-bynanos 1915, 447; Usoposuh 2013, 350-351.

45 Cepreesuu 1910, 423.

46 Cobopnoe ynoxenne 1649 roma 1987, 388.

47 Ucro.

48 Ysoposuh 20188, 78.

49 Komnocosckuii 1857, 196.

50 JTunmur 1965, 72, 188.

51 Craryr Benikara sitoyckara 1588, X1, 6, 1989, 428.
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BJIACTH, TAKO ¥ O JABHOCTH, KA0 HEXAaTHO MPEKOPauCHE AUCHHUILUIIHCKE BIIACTH MYXa, KOje je y
TPaKCH HEPETKO OUJIO U3BPIIABAHO Y CTalby CMaEeHE YPauMH/bUBOCTH. %2

TenecHe nospene

Kao u y cBuM cioBeHckuMm u repmanckuM leges barbarorum, u y Pyckoj mpaemm
Ka3yHCTHYHO CE PETyJINILY OpOjHN OOJIHIM KPUBUYHOT JIeJla HAHOIICHa TEJIECHUX ITOBPE/a, aJlH
Ce NpU TOMeE He TIPABU Pa3JIMKy MO OCHOBY TOJia mounHuona u omrehernor.5® U3 npksenor
VYcraBa kHe3a JapocmaBa ce, MelyTuMm, BUIM Ia je OHaj KO OM caMO OIIaMapho IO JIHIY
c110001Hy Tyly JKeHYy KaKEbaBaH HOBYAHOM Ka3HOM 0/ 6 TPHBHH Koja ce yrutahinBasa enuckory.
VY3 1o, yuuHMIall je OWO JyXaH Jla TaKBOj *eHH, Oyayhu 1a joj je MOBpEAMo 4act, IUIaTh
obemrehieme ,,l10 3aK0HY  (Aorce Mydic Obempb UyIHCIO HCEHY, 3a COPOM ell N0 3aKOHY, d eNUCKONY
6 2pusen, ui. 28).54 PenaTuBHO BHCOKA Ka3Ha oJ1 6 TPMBHH 3a [IaMap HAHET )KEeHM IOKa3yje Ja
ce y PyCKOM IpaBy (PM3HYKH HAlaJ Ha JKEHY CTPOXKE KaKEaBao O (DU3MYKOr Harana Ha
mymkapra. Hanme, npema Illnpoj penakmmju Pycke nmpame HOBYaHa Ka3Ha (npodadica) ox 3
rpuBHE Omna je mpenBul)eHa 3a OJCEame jeJHOT MPCTa, Kao M 3a yxapar MadeM Koju Ou
HaINpaByo paHy, alm He 61 cMpPTHO yrposuo omrrehenor.>® Bucuna nenanHor oGemrehera koj
TeJIeCHUX TTOBpe/ia HaHeTHX JkeHu onpehuBana ce, mpema tBpawK H. [lymkapese, o1 BpemeHna
TIckoBCKe CyjHE IpaMoTe MpPOIEHOM 3JPaBCTBEHOr cTama omtehene.®® Tlpema wn. 26.
Cynebnuka o 1550. roauHe BUCHHY NeHAIHOT obemTehema Ko/ TeIeCHUX ToBpeaa yTBphu-
BAO je CyJ Yy CBAKOM IIOjeJMHAYHOM CIIy4ajy TaKo IITO je y3UMAo Y 003Up TeXKUHY HOBpEIe H
JPYLITBEHH cTaTyc noBpeheHor: 4 3a yeeuue yKazvleamu Kpecmuanuty, NOCMOMps N0 Y8eUUio
U no becuecmuio; U 6ceM YKA3bLIEAMIL 34 yeeuue, NOCMOMPA N0 Yel06eKy U no yeeuuio.>’

Jo nonomema CabopHor ynoxkenuja ox 1649. roaiHe 0AHOCH YHYTap TOPOAUIIE O
cy perynucanu KpMuujom u 3a iHX je OMO HaJJIe)KaH IPKBEHHU Cya. My je 3a TeJiecHe MoBpeIe
Koje OM HaHeo CYNpy3H KaXKibaBaH ENMTHMHjOM, KOja je rmpema H0jenHIM M3BOpHUMa Tpajaia
IIECT TOJIMHa, JIOK je JKeHa y TaKBOj CHTYaIlMj! CTHUIIANa IPABO Ha pa3Boj Opaka, MITo je Omia
cBOjeBpcHa rpahaHckonpaBHa cankiuja.’® Jenna cyncka npecyna us 1640. roguae y xojoj je,
HOpEe]] OCTAJIOT, CTAjalo - CMHUPHUTH CBOjy YKEHY CXOIHO HbCHOj KPHBHIM U JBYJICKH, i HE
ocakahuBameM - W3pakaBala je, NMpeMa MHIUbCHY Bragumupckor-bBynaHoBa, OHpaIme
00MYajHONIPABHO CXBATam-E O TOME IJIE PECTaje JIeralHA TUCIMIUTMHCKA BJIACT MY)Ka, a TOYHHE
KPUBHYHA OJIFOBOPHOCT 3a TestecHe nospene.> YV, JIoMocTpojy* ce MyXKy caBeTyje 1a CTAIIHO
MO/y4JaBa KeHy ,,KOPUCHIM caBeTHMa“ M J1a je ,,BOJIN 1 Harpal)yje yKOJIHMKO ce IMoHaIa OHaKoO

52 Usoposuh 2013, 350-351.

53 Hukomuh 2000, 204; ITymkapesa 1989, 146. U nojenuau repmancku leges barbarorum, kao mro cy
npumepa pamu Lex Salica u Lex Ripuaria, me HaBome moceGHO jKeHe Kao JKPTBE MOjEIHHHX OOIHKA
KPUBUYHOT JiejIa TejlecHuX noBpena. Bartulovi¢, Erent-Sunko, Pezelj 2018, 1105-1106. Lex Alamannorum
perynuie GpojHe pasinynuTe OOIMKEe KPUBHUYHOT Jea TEICCHHX IOBpEIa HE3aBHCHO OJI IOJia XKPTBE
(mojeMHN BUJIOBH TEJIECHUX INOBpE/a MOIVIM Cy OWTH HaHETH caMO MYIIKapIly, Kao LITO je OTKHIame
TOJIHOT OpraHa Wik KacTpupame). MeljyTim, oBaj repmarcku lex barbarorum caapxu noceGHy oapendy
OINILTEr KapakTepa y K0joj ce MpeLu3npa Aa Cy CBe KOMIICH3alHje Koje Cy NMpUIBHUleHEe KO TEIECHUX
noBpe/a oBocTpyko Behe kaza je omrrehena sxena (Haec omnia conpositio quod ad viris iudicavimus, ad
feminis eorum omnia dupliciter conponatur, 4. 68). {aumnosa 1969, 147.

54 Brnamumupckuii-bynanos 1876, 205.

55 TMamsaraukn npaBa Kuesckoro rocynapcersa X—XI1 88.1952, 110.

56 IMymxapesa 1989, 146.

57 Poccuiickoe 3akoHoaatenbctBo 1984, 101; Konocosekuii 1857, 109.

58 Iymxapesa 1989, 146.

59 Brnagumupckuii-bynanos 1915, 446.
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Kako je mpeasuljeHo ,,JloMocTpojem,” ain ako ce oHa ,,He JPyKU IIOYKe W HUIITA HEe UCITyaBa’
OHJIA je ,MyX IyKaH" J1a je ,,Ka3sHU" U ,,ypasyMu,* am ,,0e3 raesa”. ITucan ,,JJlomocTpoja‘ He
Ka)Xe HULITA O TOME KaKO My CM€e KaKF-aBaTH JKEHY, a TM0je/IMHK ucTpaxupadn®l cy macyc o
Ka)KEhaBamy JKCHE ITOBE3UBANH ca cieichrM macycoM y KOMe ce TOBOPH O TOME KaKO MYX H
KEeHa cMejy KaKE-aBaTH HEeTIOCIYIITHE CITyTe. 3a CIIyTe Ce CaBeTyje Ja ce paay n3derapama Behinx
HEBOJbA HE TYKy y THEBY I'BO3ICHUM WM JPBEHUM IPEAMETHMA, HUTH Ja MM CE€ HaHOCE paHe,
HWTH J1a ce Oujy 1o auity, Beh caMmo Jia ce HCTyKy IPYTeBHMa, a ako je ,, KPHBHIA BENMKA“ OHJIa
10 Tooj 3ammuim. 5 Iucar ,,JOMOCTpOja® je y CBaKOM CIlydajy MOpao MMaTH Y BHIy OpOjHE
cllydajeBe 3JI0ynoTpede OYMHCKE M TOCHOJApCKe BIIACTH, YMM je CMaTpao Ja Cy HEOIXOIHE
TIOYKE O TIPUXBAT/LUBO] MEPH TEJIECHOT KaXkhaBarba.53

IIpema YcraBy kue3a Japociasa (wi. 30. Kpatke rpyne McTouHo-pycke penakiyje),
KOJH je ylla3uo y cacTaB pycke perakiyje Kpmumje, 9acT u TelIeCHH MHTETPUTET MajKe U ola
YKHMBAJIM Cy TOJj€AHAKY 3aIITHTY Of (pM3MUKOT 3JI0CTaBJhama HUXOBE Jerne. Jlere koje Ou
(hM3HYKM HATIAJOo jeTHOT O] POANTEsba OMII0 OM Ocyl)eHO Ha HOBUAaHY Ka3HY y KOPHCT €IMCKOIa
1 y3 TO O OWMII0 KyMyJaTHBHO KaXKF-EHO jOII jeZTHOM CBETOBHOM Ka3HOM KoOja ce Kpuiia m3a
u3pasa gonocmenvckas kasuv. [lpaBan ucropmuap B. U. Ceprejesuu (Bacunuii Hsanosuu
Cepeeesuu) je IPETIIOCTABIBAO0 [1a B0IOCMENbCKAS KA3HbL ,,MOXe OUTH 0alll OHa Ka3Ha Kojy Cy
€MUCKOIY MPENopyYrBaAIIH joul Braqumupy, Tj. cMpTHa Ka3Ha.* 3a KaxkmaBambe jiereta cMphy,
HE caMo Kaja youje poauTesba, Beh U Kajia My HaHeCy TeJISCHY MOBPEey MOrao ce Hahu OCHOB
y Kpmunju, y kojoj je u3 MojcujeBor 3aKOHOJABCTBA IpEY3eTO NPaBUIO: Awje uenosex
3710peuum omyy ceoemy um mamepu céoeti, cmepmuio oa ympem. % Tlpeu myt pycka npxasa

60 JTomoctpoii 2014, 83.

61 Jlyoaxun 1880, 76-77; Jlepun 2006, 325; Nanunesckuii 1998, 264.

62 Hapnena nBa nacyca /lomocmpoja, Koju Cy 4ecTo OWIM NpeMeT NCKPHUBJbEHUX TyMaderba, riace: ,,3a
BCEM TEM M 3a BCEM IOPSIIKOM CIISIIUTh JIOJDKHA YKEeHa J]a HAaCTaBJIATh CIIYT, U JOOPHM U JIMXOM, a KOJIK He
MOHMMAIOT CJIOBA — M YIAPHUTh HE TPeX. A YBUIUT MYy, YTO HETIOPSIOK Y KEHBI U y CIyT, WIIM HE TaK BCE,
KaK B KHHUT€ 3TOI M3JI0XKEHO, CyMeN ObI CBOIO JKEHY BPa3yMIIATh [a yYUTh ITOJIE3HBIM COBETOM; €CIH
BHEMJIET M TaK BCE W JIETAET, - JIOOUTh M XKAIOBaTh, HO €CIIH ’KE€HA HAyKE ITOH, HACTABICHHIO €r0 HE
MOCTIEyeT U TOTO BCETO HE HCIOHSET, O YeM B 9TOH KHUTE CKa3aHO, M camMa HUYETro W3 CKa3aHHOTO He
3HAET M CIIYT HE YUUT, JOJDKEH MyIK )KEHY CBOIO HaKa3bIBaTh, HACANHE BPa3yMIIATh €€ CTPaxoM, a HaKa3as,
HPOCTHTh, ¥ TIPWJIACKATh, U JIFOOOBBIO HACTABUTH M PACCYXKICHHUEM, HO NPH 3TOM MYXKY Ha JKCHY He
I'HEBAThCA, a )KCHE Ha MY»Ka — )XUTb UM BCET/1a B J'l}O6BI/I " B COI'JIaCHUH.

A CJIYT TaKXKeE, 110 BUHE CMOTPs U 110 €Iy, YYWUTh, U HaKa3bIBaTh, U PaHU BO3J1araTh, a HaKa3aB, I10KaJICThb.
T'ocnioxke »e mpucTano 3a CIyT IPOCUTH BO BCEM MyXKa PacCyIHTENbHO, TOT/a y CIIYT U Hajexaa ecTb. Ho
€CJIU CJIOBY JK€HBI, WIIH CBIHA, WM JIOUEPH CITyra He BHIMAET, HACTABJICHHUE OTBEPracT, He CIIyIIaeT 1 He
GowuTcs UX, He JeNaeT TOro, YeMy MyK, WIIH OTEIl ¥ MaTh €ro y4aT, TO IUIETIO OCTerarh, 10 BUHE CMOTPS,
Jla He Mepeq JIOAbMH, HAacWHE MOYYHTh, NMOYYMB K€, TMIOTOBOPH C HUM M ITIOXKaJIeH, HO HUKOTZa He
THEBaThCs BaM JIPYT Ha Jpyra. Hu 3a kakyto BUHY HU 110 yXY, HH IO JIUILY HE OUTh, HE KyJIaKOM I10J1 CEpJILE,
HHU ITMHKOM, HU ITOCOXOM HE KOJIOTb, HUYEM KEJIC3HBIM U NCPBAHHBIM HE 6I/IT]>. KOF}la B cE€pauax wWiu ¢
KPYYHHBI TaK OBIOT, MHOTHE O€IbI OT TOTO CIIYYalOTCs: CIIETOTa M IIIyXOTa; M PyKy, H HOTY, U Tajer|
BBIBUXHYT; HACTYMAIOT TOJIOBHBIE OONM M O0ib 3yOHas, a y OepeMeHbIX KEHIIHWH M IETH B yTpobe
HOBPEX/AIOTCs. B Hakazanue OMTh IUIETIO — M Pa3syMHO, ¥ OOJIBHO, U CTpAILHO, U 3/10poBo. Eciu BunHa
BEJIMKa, 33 OCIyIIaHHEe U HeOpexeHHe — pyOallKy CHATB H, 32 PyKH AEp)Ka, IUIETHI0 BHICEUb, CKOIBKO
HY>KHO, TIO BUHE CMOTD#I, /]a TOOMB, ITIOTOBOPUTS T0-100poMy. U cienars Bee Tak, 4To0I0 U THEBa He ObLIO,
1 JIFOTU OBI O TOM HE CIIBIXAJIH, U JKaJloObl ObI 0 TOM He ObUT0. [la HUKOTIa ObI He ObUIO OpaHH, H T000EB,
Y THEBA Ha CIIYT TI0 OTOBOPY H3-32 BpayK/IbI 0€3 JOIDKHOTO Po3bIcKy.  lomocTpoii 2014, 83-84.

63 BatuHambe, kKao Mepa JUCHUIUIMHCKOT KaKibaBatha HCKYLIICHHKA M MOHAXa, HUje OHIIO0 PETKOCT Y PYCKUM
manactupuma y XVI u XVII Beky, na cy npoTHB TaKBe MpaKce HEPETKO OLITPO MPOTECTBOBAIIH T10jSIMHN
apxujepeju Pycke upkse. [Toros 1904, 81-85.

64 Cepreesuu 1910, 422.

414



WHTEPBEHHUINIE y TIOPOANYHE OTHOCE MojenuHnM nponmciMa CabopHor yrmoxeHuja ox 1649.
TO/IMHE, TIa ce Yy heMy, u3Mel)y ocTanor, NmpeTd TelleCHOM Ka3HOM OEeCIIOLITEeTHOT jaBHOT
OudeBama (bums KHymom dce HewjOHo) CUHY Wi KHepKH YKOJIHMKO TYKY CBOjE POJIUTEIBE,
OIUBAYKAjy HX WM HX JeTHOCTABHO He MoITyjy. CleICTBEHO, TeJIGCHH HHTETPUTET 1 YaCT MajKe
yXRKHABATK Cy mpema komubukamuju napa Ajekceja Muxajiouua (Arexcei Muxaiinosuy)
T0JIj€/IHaKy KPMBUYHOIIPABHY 3allITUTY KAO TEJIECHU HHTErPUTET M YacT ona.®

CuiioBame

Nako canpxu mocebaH MpONHC O YOHUCTBY JkeHe, y Pyckoj mpaBam Hema momeHa
CHJIOBaKa WIIM JPYror KPHBHYHOT JieNa KOjUM ce of (U3MYKMX Halana IOTUTH HE CaMo
3apasJbe, Beh u uact sxene (dehouestatio mulieris).56 Taxsu mponucu cy ce ymecto y Pyckoj
NpaBIyM y HajpaHHjeM IEepHOJy pa3BHTKa PYCKOI IpaBa HAJIA3WIIM Yy IPKBEHHM YCTaBHMa
BEJIMKOT KHe3a BramuMupa v BmeroBor cuHa Japociasa, MOIITO Cy YHPaBO OBHM yCTaBUMa
PYCKH KHEXKEBH NpeJIajii Y HaJIeKHOCT LIPKBEHOT Cy/ia CEeKCyallHe JIJIMKTE U JIEJIMKTE IIPOTUB
jasnor mopana.5” Tako ce YcraBom kHesa Bagumupa rapantyje ia ,,KHe3 U 60japy U BUXOBE
cyadje He cyJe,  Tope]] OCTaloT, HU nowuubaHbe, Koje je joI O3HATH pycKu KaHoHmdap A. C.
ITaBnoB (Azexceii Cmenanoeuy Ilaenoe) poTyMauro kao cunoBame.% [pkenn Ycra kHesa
Bnagumupa wve onpeljyje, meljytiMm, ka3Hy 3a cuiioBame, Beh ocTaBsba IPKBEHUM CYIOBUMA Jia
npuMene oarosapajyhe npomrce Kpmuuje.

65 Crapu pycku 3aKOHOJaBaIl je MOCEOHO BOIMO padyyHa O TOME Jia Ce MHTEPBEHIIMja TP KaBHOT Cyla y
0CETJbUBE MPOPOIMYHE OHOCE He ocTBapyje eX Officio, Beh ucKIbyUHBO Ha OCHOBY MHMIIMjaTHBE YWIAHOBA
came mnopoaune. Tako cy mpema CaGOpHOM YIOKEHHjy Jela Morjla OMTH KPHBHYHO TOHCHA 32
3JI0CTaBJbaE POJIUTEIbA CAMO Ha OCHOBY NPHjaBE OLlA HIIK MajKe (U 6 MOM Ha HUX Omely Uiu MU YUHym
eocyoapio 6umu uenom). Tomcunos 2011, 251; CobopHoe ynoxenue 1649 rona 1987, 384-385.

66 Brnagumupcku-byaaHoB ¢ IpaBoM OIEHYje CHIIOBAmE Kao JACIHUKT ca CJI0KEHNUM 3allITHTHAM 00jEKTOM,
MITO Ta UCTOBPEMEHO YMHU KPUBHYHHMM JEIOM IIPOTHB 3]paBiha, JacTH M Mopanaa. Bmamumupckwmii-
Bynanos 1915, 325.

67 Bnagumupckuii-bynanos 1915, 324-325; Tlymkapesa 2012, 9. Jom je Bramumupcku-Bynanos
3aKJbYYHO JIa TO IITO ,,PycKa Ipapzia yoITe He IIOMHELE CEeKCYaTHEe JISJIMKTE MOXKE J1a CIIY)KH Kao JIOKa3:
a) J1a Cy LIPKBEHH YCTaBH, 10 KOjIMa Cy KpHBUYHA JieJIa OBE IPyIIe IpeaTa PKBEHOM CyJ1y, CTBAPHO OWIIH
M3pa3 oHjalImer Baxeher mpasa; 0) ma cy ce 300pHUIM Pycke mpaBie cactaBjbald paau MpakTHYHE
ynoTpebe y CyZoBUMA 1 3aTO je y FbiMa 3a00HIIaKEeHO CBE IITO CE HUje MOTJIO IPUMEHHTH IPE CBETOBHUM
cynoeuma.” Bramumupckuii-bynanos 1876, 100.

68 INamsTarkm mpaBa Kuesckoro rocymapcrsa X—XII BB.1952, 245, 249; Tlomos 1904, 192; CroBapb
pycckoro si3bika XI-XVII BB. 1992, 83, 84. VB JIeBun, He KOHCYNTY]yhH penieBaHTHY PYCKY JIATEPATypy U3
20. Beka, IOTPENTHO MPEBOAN U3pa3 nowwmbamu u3 YcraBa KHe3a JapociaBa kao npesapy. Jlesun 2006,
305. MHaue je BpeIHOCT OBE CTY/Mj€ O CeKCYaIHOM XXHBOTY Ko mpaBocnaBHux Crnosena ox X go XVIII
BEKa BPJIO YIIUTHA, U TIOPEJI TOTa IITO je ayTopKa KOpUCTHIIa OpojHe u3Bope. Y 1oj ce, Beh Ha NpBH MOTJIes,
youaBajy He Tako perke MarepujanHe rpemke (Hmp. ,,Kox mpaBocnmaBuux CrioBeHa poGuibe Cy 0Of
CEeKCYaTHOT HaCWJba HAjBHIIIE IITUTHIN PYCKU CBETOBHHU 3aKOHH, a He pkBeHH KaHoHH (1), 315), kxao u
JIPacTUYHU TIPUMEpH HepasyMeBama MaTepuje o Kojoj ayropka mumie (Hmp. ,,V nokajuum crmcuma
CBEIITEHUKY j€ CaBETOBAHO @ MPOIIHIIE CTPOTry ENMUTHUMHjy 3a MyXa KOjH IPUCHIH CBOjy JKEHy JIa
yIpakKi-aBa aHATHH cekc. Heke Bep3uje oBor npormmica cy HamepHo HejacHe (!) ¥ 103B0JbaBajy CBEIITCHUKY
Jla ce yMeIla KaJi ToJI ce )KeHa MoKl a jy je Myx 'Tpemmso cmwioBao'(!),” 331). Y3 to, crynuja U Jlepun
BPBH Off OaHAIHMX TeHEpaNM3alja W HETaTUBHHUX CTepeoTHmna o mpaBociaBHuM CroBenmma (Hmp.
,»CpenmoBekoBHH CIIOBEHH Cy IPUXBAaTHIM YNOTpeOy Hacuiba HaapeheHnx Haj noapeheHnma u oHMMa
KOjH Cy HPEKPIINIIM 3aKOH; OBO jeé IPUPOJHH TTOPEaK IPELIHOT CBETA. Y OBHM APYIITBUMA, KA0 Uy OUIIO
KOM JIpYIITBY KOje 0100paBa HacHJbe 1 HOoApel)eHOCT jKeHa MyIIKapLMa 00aBe3HO J0J1a3H 10 CHIIOBamkba,
334).
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VYcraB BrmagummupoBor crmHa, KHe3a JapociaBa, CaMOCTAIHO TPOMHCYje Ka3Hy 3a
cuioBame. Y 00e penakuuje JapocnaBibeBor pkBeHor Ycrasa, Kparkoj u 1llupoj, HaBeneHu
MPONKC CE HaJla3W y WiaHy 2. YUMHWIIALl CHJIOBamkba Ce KaKHhaBao HOBYAHOM Ka3HOM, yHja je
BHCHHA 3aBHCHJIa OJ] JAPYLITBEHOI CTaryca CujoBaHe jkeHe. HoBuaHa ka3Ha ce yruiahuana
€MHUCKOITY, aJli j€ UCTOBPEMEHO yunHmIaln 6uo nyxaH na omreheHoj ucriatu obemreheme y
BUCHHM HOBYaHe kasHe. 9 O6apesy nahama oGerurehera CUIOBaHO] JKeHU U3 YCTaBa KHe3a
Japocnasa H. JI. IlymkapeBa je moBe3aia, YHHH ce C IPAaBOM, ca OJpendoM y crapoj Pycuju
W3y3€THO TOITyJIapHOT 3aKOHa CYAI-H JbYJEeM, KOoja MPOTHCYje Na ,,0Ha] KOjH CHIIyje HEeBHHY
IEBOjKy... Oyzle TIPOJiaH, a HEroBO MMambe HeKa ce mpexa aeBojuu’ (wi. 9; cim. um wi. 10).70
Aparicku myronucar u reorpad n3 Xll Beka AOy-Xamua 3abenexuo je na ce kox Pyca 3a
,HETIOIITOBALE yITEAHE XeHe Moria uspelin KasHa oxysumama umosuHE.“'! Tlomro je
BusanTuju Omia MOTIYHO HENO3HATAa jyPHUCIMKLMja LPKBEHOT cyda y chepH CeKCyaHHX
JieliMKara, Kao W Ipakca Hajlarama HOBYAHMX Ka3sHU OJI CTpaHe LpKBeHor cyna, lll4yamor
(AIpocnas Huronaesuu Il]anog) je HacTaHak OBOT M CIIMYHUX IMpOITHca JapociaBibeBOr Y cTaBa
JIOBEO y Be3y ca HAcTOjameM KHe3a JapocnaBa u mutporonuta Mnapmona, mpsor Pyca Ha
npecroiry Kujescke mutpononmje,’? na u3 ynorpebe notucny rpuku Homokanon. U y3 to, na
TENlECHE Ka3HE W3 BHM3AHTH]CKUX 3aKOHA'® 3aMeHe HOBYAHWM Ka3HaMa, TOIITO j€ TENECHO
KaXKbaBarhe OWI0 HECTIOjMBO Ca MOKajHO-IMCLIMILIMHCKOM YIOTOM LPKBEHOT cya.

Peun ,,u KHA3R Ka3HUTH Ha Kpajy MpOMHca O CHIIOBamY U3 YCTaBa KHe3a JapociaBa
CYTepHIly Ja ce CHIOBame, pedjy Binagumupckor-bynanosa, ,,cmatpano He caMo rpexoM, HEero
¥ 3JI0YMHOM TIpeZ IPYIITBOM,  KOjH je Ka)XKibaBaH U OJ1 CTpaHe KHEKEBOT Cy/1a, aJIM TEeK I10Cie
cyhema npen IpKBEHUM CyIOM (Aoice kmo nouibaems O0APCKyI0 Ouepsb Ui ODOAPCKYIO HCEHY,
3a COpoMb el 5 2pusend 30J10Mma, a enuckony 5 epueens 3010ma;, a MEHWUXs 00APs 2pPUBHA
30710Ma, A enuUCcKony pueHa 3010ma; a Hapowumiox nodell 3 pyoau, a enuckony 3 pyoau; a
npocmoti waou 15 zpueensv, a enuckony 15 zpueenvi, u k3o kazHumv).” Yunn ce, MmehyTum,
Jla je TaKBO YKJbYYMBAHC CBETOBHOI' Cyla Y INpOLECYHpare CHIOBaha IUIOJ] HEKe KacHHje
pelakTopcKe MHTEPBEHIMje y OCHOBHH TEKCT YcTaBa KHe3a JapociaBa, KOju ce MOXKe JOBECTH
y BE3Y C MPOIIECOM LIEHTPAIU3AIIH]€ BIACTH MOCKOBCKHMX BeIMKMX kHexea y XIV u XV Beky.”8
Ocum y rorsey OBOT I0JaTKa NPOIHC O CHIIOBamy y 00e penakuuje Ycrasa, Kpatkoj n Ilnpoj,
craja y pea MaloOpojHHX Tiporica Koje, pedjy Lll4amosa, ,,rpeba mpummcaty apxeTuiry Y cra-
Ba.” To Ou 3HAUMIIO J1a ce Y BpeMe HacTaHKa MpBOOMTHOT TekcTa Y craBa KHesa Japocnasa, y Xl

69 INamstauku npaBa Kuesckoro rocymapcrBa X—XII BB.1952, 259, 266, 277-278; Ilonos 1904, 192;
Ilymkapesa 1989, 142.

70 IMymxapesa 1989, 144-145. Onpenba 3akoHa CymbH JbyaeM HaBaeHa npema: Huxommh 2016, 69.

71 Ilymkapesa 1989, 144.

72 Ysoposuh 2020, 92.

73 Y Exunoru ce cunoBatse yzare sxere (XVII, 32) u mynonerne neynare aesojke (XVII, 30) kaxmwasaio
OICELIalbeM HOCA, JI0K CE CUIIOBAE MAJIOJIETHE JAEBOjKE KaXKH-aBAJIO 0JICELIAbeM HOCA M HOBYAHOM Ka3HOM
y BucuHH nonioBuHe uMoBuHe yurauona (XVII, 31). V TlpoxupoHy je ka3Ha 3a CHIOBame HEyjare
IyHOJIETHE JIEBOjKE MOOILITPEHA, NOLITO C& YYHHHOLYY U3pULIAJIA, IOPEl Ka3He oJceliamba Hoca, U HOBUaHa
kasHa y Bucunu Tpehune merose nmosune (XXXIX, 66). JInmuui 195, 71; Laiou 1993, 122.

74 lanos 1971, 75-77. [lo TakBoOT npuiarohaBama BU3aHTHjCKE Ka3HEHE TTOJIUTHKE KO KPUBUYHOT JIeNia
CHJIOBama Beh je Ionuio y HajcTapujeM CIIOBEHCKOM 3aKOHY - 3aKOHY CYIEbM JbYIEM, y KOME je KazHa
oJiceliarba HOCAa M30CTaBJbeHa KaKO 3a CUJIOBAmbC ITYHOJICTHE, TAKO U 32 CHIIOBAEHE MAJIOJIETHE JICBOjKE.
HcroBpemeno je y oba ciydaja noBehana MIMOBHHCKA Ka3HA M3 BU3AHTH]CKOT IIPaBa, jep ce mpensubaia
npo/iaja HElIoKyIHe MIMOBHHE YYHHHUOLIA U IIPefiaja Tako 1o0ujeHor Houa xpreu. Hukomuh 2016, 69, 82.
75 Brnagumupckuii-bynanos 1876, 202.

76 lanos 1972, 238.
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i ipBoj nostosran X1 Beka,’” croBame y pycKOM MpaBy HCKJbYIHBO KaXKEbaBaJI0 HOBYAHUM
Ka3HaMa y KOPMCT LPKBEHOT Cy/1a U NEHATHUM 00eIuTehermeM y KOPUCT CHIIOBAHE JKeHe. 'S

JHa ce cunoBame y nepuony og XI no XIII Bekxa ko Pyca kakmaBajlo yIpaBo OHaKo
Kako je mpommcuBao wi. 2. JapocnmaBibeBOT YcCTaBa, MOTBphyje M MPONMC O CHIOBAKY U3
Vrosopa Hosropona ¢ 'omnanmom n Hemadkum rpagosuMa’ ox 1189/99. rogune. [ojasy Takse
WHKpUMUHaIje Oamr y oBoM MehyHapoaaoM Yrosopy I[lymkapeBa o0jamrmaBa IpeTXOIHAM
HEMUJIMM HCKYCTBOM ctaHoBHHKa HoBropoaa ¢ Bapjasuma. Tako Hecrop y ,,[loBecTn Mutymmix
nera” Oenexxu nmorahaj w3 BpeMeHa BiamaBuHe KHe3a JapocmaBa (1016. romume), kana
Hogropomiw uccexowe Bapsievl 6 [lopomone 0sope koju ¢y OWIH y CITyOU KUjeBCKOT KHE3a
Japocnaga, uzmeljy ocranor u 300T CHIOBamba yIaTUX HOBIOPOACKUX JKeHA (Hacuiue OeHsm Ha
Mmyascamuix sicenax).80 Yropop HoBropojia ¢ HeMauKuM rpajloBUMa NpeB1hao je jia ce OHaj Koju
Ou CHIIOBAO yIaTy JKeHy WM JICBOjKY KaKibaao BupoM o1 40 rpuBnH kyHa (wi. 7). [Tomro ce
Bupa yruiahuBaia kHesy, YTOBOpOM ce YUHHHIIAI 00aBe3UBA0 JIa IPETYUCHO] )KEHH HITH JICBO] LI

77 Ucro, 239, 278.

78 AyTopH KOjUi UCTOPH)Y PYCKE KYIType HCTPaXKYyjy ca POJHOT CTAHOBHIITA, MaJla TCHEPATTHO OLCHY]Y
Kao HeraTHBaH yTHIA] XpUImMhaHCTBA HA CeKCyanHocT Pyca, mpu3Hajy na je LipkBa y cpeamOBEeKOBHO)
Pycuju cekcyaiHe JeNMKTe HCKJBYYMBO Ka)KEbaBajla HOBYaHMM Ka3Hama, Te Jia CTora ,)y TeKCTOBHMa
crapopyckux usBopa XIV n XV Beka HeMa HMKAaKBHX IojiaTaka o OecyactehnM KazHama 3a CeKCyallHe
JIeTIKTE. ", YKacH BU3aHTH]CKUX MPAaBHUX KOJEKCa, TOIMYT OHOT J1a 'TipesbyOHUK Oyze OMjeH U OIIMIIIaH U
Jla My ce HOC yperKe,' HACY ce IPUMMIITH Ha PYCKOj 3eMJbH, “ 3aKJbydy]jy ucTh ayTopu. [lymkapesa 2012, 13.
CutoBame ce KaKHaBajo TII000M M y CPIICKOM CPE/IHOBEKOBHOM IIPaBy CBE JI0 JOHOLIEHa JlyIiaHoBOr
3akonuKa. Tex o JlynraHoBOT 3akOHHKa (WI. 53) 32 CHIIOBaEkC Cy YBEICHE TEIECHE H CMPTHA Ka3Ha, C THM
IITO je BPCTa Ka3He 3aBHUCWIIA Of JPYIITEHOI craryca yumHuona. TapaHoBcku 1996, 447; IymaHoB
3akonuk 2010, 168; Conosjes 1980, 217-218. 3amena y JlyliaHOBOM 3aKOHUKY TPaJIUIIMOHAIHE HOBUAHE
Ka3HE 3a CUJIOBAakhe CMPTHOM M TEJIECHOM Ka3HOM Mopasia je Ja J0BEJIE JI0 IIPOMEHE CTBAPHO HAJUICHKHOT
cyna. Ca ocHoBaHomhy ce MOXe IPETIIOCTABUTH J1a je Tpe JOHONICHha 3aKOHHKA, PKBEHH CyJ OHO
HaJUIe)KaH, Ka0 U y CPEAOBEKOBHO] PycHju, a cyan KpUBHYHA JIeia MPOTHB MoHOT Mopana. Crora ce
nojasmia motpeda ma ce y aApyrom 3akoHUKY o 1349. mocebHOM onmpendom wiaHa 192. (PakoBuukm
PYKOTIFIC) M3PUYUTO TIOTBPAM HAIUIGKHOCT IApCKOr cyda 3a cuioBame. ComosjeB 1980, 329. Hako je
MPOMEHA Y KaXXbaBarby CHUIIOBaba M3BPIICHA IO YTHIIajeM BIU3aHTH]CKOT MpaBa, JymaH je y omHocy Ha
BHU3aHTHjCKU Y30p APACTHYHO MOOIITPHO Ka3HE 3a CUIIOBame, ITO je, mpema A. ConosjeBy, Morio gohu
MoJI ,,yTUIIAjeM 3amaaHux npaBHuX cuctema.” CosoBjeB 1998, 488. [Ipumepa pamu, y CpeImHOBEKOBHOM
SHIJIECKOM IIPaBy jacHO Ce yodaBa TEHICHIMja MOOIITpaBama KazHe 3a cuioBame. Ca HOPMAaHCKHM
OCBajareM TPAIULHOHAIHA Ka3HA 33 CHJIOBAE M3 AHIIIOCAKCOHCKOI MpaBa — 3aKOHCKA KOMITO3HIIMja,
Merba ce y Bpeme Xenpuja | y Leis Willelme ka3nom kactparmje, koja je npe tora y 3akoHy kpasba Aspena
jemuHO Omia mpezaBHheHa KOJ CHIIOBama Koje mounHH pod (25, 1). 3aHMMIBHBO je oOjamImene KOjuM
4yyBeHH BpekToH OnpaBiaBa Ka3Hy KacTpallije 3a CHIIOBAEbE Hey/IaTe JEBOjKE Kao HajTeXKEr 00IMKa KpHUBH-
YHOT JIe/la CHIIOBama. [Ipema BpekToHy KacTpuparme nuMa, 3arpaBo, CMHCa0 CHMOOJIMYHOT TAIHOHA, jep je
Ka3Ha oJiceliarba MYIIKOT ITOJTHOT OpraHa MPOMOPLHOHAIHA AedIopalyjy XUMeHa CHIIOBaHe HEBHHE JIEBOj-
ke. BectmuHcTepcku ctatyti on 1275. n 1285. ronuHe Memajy Ka3Hy KacTpalyje CMPTHOM Ka3HOM, Majia
je cyJIcKa Tipakca, U Tpe | MOocIie Tora, HepeTKO OJICTyIalla 0] 3aKOHCKHX mpormca. Eska 2013, 154; Dunn
2013, 26, 78-79; XpecromaTust HaMsATHUKOB ()eyIaIbHOTO TOCYJapCcTBa 1 npasa crpan Eporsr 1961, 73.
79 3a wucropujy pyckor npasa XIII u XIV yrosopu koje cy mojeamnu pycku rpagosu (Hosropos,
CmorteHcK, TToNo1K) 3aK/bydrBaIi ¢ HeMayKuM TpagoBuMa (Xaxzom, ['oTiaaniom, Purom) ox Bemkor cy
3Havaja Beh 300T YHMEbEHHLIE LITO CY, pedjy Biagumupckor-bByaHoBsa, ,,lbHXOBE IpaBHEe HOpME (Y HEKHM
01 BbUX BeoMa OpojHE), 32 Pa3JIMKy O OHHX U3 YroBopa ¢ I'piima, roTOBO HACHTHYHE C PYCKHUM IPaBOM
(3axBaspyjyhu KyATypHO]j OJMCKOCTH YTOBOPHUX CTpaHa).” Bmamumupckuii-bynanos 1915, 91-92. Tlpema
A. H. OununoBy nctpaknBadu moceOHy maxy Tpeda Ja MOKIOHe HajpaHujiuM yroBopuMma ¢ Hemimma,
KakaB je mpe cBux Yrosop Hosropoma ox 1189/99. roaumme, jep ,uecTo Aajy 3aHUMJBMBE MOJATKE O
nuTambrUMa Kojux ce Pycka npasaa Huje notunana.” @umnmos 1907, 70.

80 ITymxapesa 1989, 142.
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ratu obermreherse y BUCHHI HOBYaHE Ka3He (8upe) 3a 0Bo 11eno (Odice nowiubaems myxicecky
arceny o0bo Ouvps, mo KHA30 40 epusH BemxvoMU KVHAMU, 4 JHCEHe UM MYHcbeKkoe Ouepu 40
2puen eemxvimu Kynamu)®! To WTO je HOBUAHY KOMIIEH3AIM]y ,,100Mjalia JIMUHO MoBpehena
JKEHa, a HE HEH MY)X WIM CPOJHHUK,” ,,passiMKoBalo je,“ 1o peunmMa Bojeher pyckor
crienjanucre y obnmactu poauux cryauja Haranuwje Ilymikapese, ,,TpaBHM TOJI0XKa] PYCKHX
JKEHa OJ1 TI0JIOXKAja FIUXOBHX E€BPOIICKMX CABPEMEHHMIIA, TIOMITO je KO BHX HAKHALY 32 Hamaz
Ha YacT JKeHe yBeK 100ujao Myxk. 82 [Tymkapesa IpeHeOperaBa YMmHEHAILY 1A j€ W BU3AHTH]jCKO
npaso y Exmorn u IIpoxupony npeasubano 3a nojequHe oONMKE CHIOBaMka yIUIaTy HOBYAHE
Ka3He y KopucT omrehere xene.8

3a pasnuky ox YcraBa kHeza JapocnaBa, y YroBopy HoBropoma ¢ Hemaukum
rpaJioBMMa BHpa 3a CHIIOBame yruiahrBaHa je KHe3y, a He eMUCKOILY, ITo ynyhyje Ha 3akbydax
Jia je OBUM YTOBOPOM 32 KPUBHYHO JIEJIO CHIIOBaHa OWila yCTaHOBJbEHA Ha/IIE)KHOCT CBETOBHOT,
a He UpKBEHOr cyma. M3 oBe ummbeHuile ce, Mehyrum, He Moxke m3ByhM 3aKkjbydak jaa je y
HoBroponmy reHepamHO penykoBaHa HAJUISKHOCT IPKBEHOI CyJa y OJHOCY Ha OOUM
HaJJIEXHOCTH TapaHTOBaH IPKBEHMM YCTaBHMa BENMKHX KHEXKeBa Bramummupa m Japocnasa.
Pammio ce o u3y3eTKy Koju je ce Thiao Hemara umju je mpaBHE monoxaj y Hoeropomy 6mo
ypeheH oBiM BocTpaHnM Mel)yHapoTHIM YyTOBOPOM H 3a KOje HHje MOTao OWTH Ha/IIeKaH Cy
npaBocnaHe Lpkse, Oymyhu ga cy Omm puMOKaTOIHIIH.

Nmajyhu y BuIy nponuc o cuioBamy 13 Yrosopa HoBroposa c HeMaukiuM rpajgoBuma
on 1189/99. romune, Bragumupcku-bynaHoB je m3Heo Te3y na je kon Pyca y Hajpanujem
NEPHO/y JP>KaBHOIPABHOT Pa3BUTKA JKEHCKA YacT y)KHMBaJla IPUBUIICTOBAHY KPHBUYHOIIPABHY
3aIUTHTY Y OJHOCY Ha yacT Myuikapua.®* Haume, y oBom Yrosopy Bupa oj 40 rpMBHHU KyHa,
KOjOM ce Ka)XKEhaBaJIo CHIIOBamse, Omiia je peapuljeHa jorr camo 3a yorcTBo oonuHor Pyca mm
Hemita, 0HOCHO HOBropojckor miam Hemaukor tproeua (wi 3).85 Yrosopu Cmonencka ca
Purom u lNotnasmom, npeu u3 1229. u apyru m3mehy 1230. u 1270. roaure, oka3zyjy aa je
BHCHHA HOBUYaHE Ka3He W obemrehema 3a cumoBame y pyckoMm mpaBy y Xl Beky mo cBoj
NPWIKIK Bapupaja o] nojiyBupe (5 rpuBHH cpebpa mro oxrosapa 20 TpUBHU KyHa) Y IPBOM
Yrosopy Cmornencka ca Purom u I'otnangom no normyne Bupe (10 rpuBHE cpebpa, 0THOCHO
40 rpuBHHU KyHa) Y IpyroM YroBopy (kao n'y Yrosopy HoBroposa ¢ HeMaukiuM rpajjoBHMa 01
1189/99).86

81 IMamsrauky npasa deonansHO-pazapodiennoit Pycu XI11-XV BB. 1953, 125, 129. Tauno npenusuparme
y Yroeopy HoBroponga ¢ HemaukiM rpajgoBuMa He camMo M3Hoca Bupe, Beh u m3HOoca obemireherba,
Bniagumupckn-ByjaHoB je T0BOAMO y Be3y ¢ TUM LITO ce ,,y Pyckoj IpaBiy yBpena HaHEeTa XEHHU HHje
W3/1Bajajia U3 OIMIIITer NojMa yBpeae . Bnagumupckuii-bynanos 1876, 91.

82 ITymkapesa 1989, 145.

83 Jlummmr 195, 71; Laiou 1993, 122. Ymata HOBYaHEe Ka3HE Y KOPHCT JKEHE XKPTBE CHIIOBAMbA WIIH
OTMHUIIE jaBJba Ce U y mojemHnmM repmarckum leges barbarorum, kao mro je Busurorcku 3axon (De raptu
virginum vel viduarum, 11, 3, 5, Si quicumque rapiat alienam sponsam: Si alienam sponsam quicumque
rapuerit, de raptoris ipsius facultatibus medietatem puelle, alia vero medietatem sponso iubemus addici).
Bectrorckas npasna 2012, 300.

84 Bnamumupckuii-bynanos 1915, 320.

85 TlamsTHukH npaBa deonanbpHO-pasapodnentoii Pycu XII-XV BB. 1953, 129. V Yrosopy je aBoctpyka
Bupa ox 80 rpuBHHU Omita mpexBuleHa camMo 3a yOHUCTBO AWIUIOMATCKOT TIpEJICTaBHHKA (WI. 2), Taoma
cBemteHuka (wi. 15). Bragumupckuii-bynanos 1876, 90, 93.

86 3a oreHy cTBapHE BaXKHOCTH IIPOIIHCA O CHIIOBamby U3 Ba yrosopa Cmoencka ca Purom u lN'otnanmom
0]] 3Ha4aja Cy 3aKJbYHIH KOje je O OBIM yYrOBOPHMa M3HEO YITIEAHH PYyCKH HcToprdap 3uMuH. OH HCTHIE
Kako ce aApyru YroBop CmoneHcka ca Purom u I'oTnanmoMm, cadyBaH y pycKOM OpUTHHAILY, ,,TEMEJBHO Ha
'TIpaBau' (mpBu YroBopy, npum. 3. U) kue3a Mcrucnasa laBumosu4a (ox 1229. 1), nok je npeu Yrosop
oz 1229. ,,HecropHO caapxao HOPME PYCKOT IpaBa Koje cy ce npumemiBaie y CmoneHcky moderkom X111
Beka. [TamstHuky npaBa eopanbHO-pasapodnentoii Pycu X11-XV Be. 1953, 55, 79-80.
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IpencraBumme pycke ¢pemuHICcTHYIKE NcToprorpaduje, [Tymkapesa, bemosa (Auna
Banepvesna benosa) n Muniok (Hamanva Anexcanoposna Muyok), IpU3HA]jy J1a CE CUIIOBABE Y
paHOM PYCKOM IpaBy Ka)KK-aBaJlo HeyoOHYajeHO BUCOKMM HOBYaHMM Ka3HaMma, oBojiehu Takse
HOpMe y Be3y ca XpHUIIThaHCKOM €THKOM KOja j€ CHIIOBAbE CMaTpala ,,JeJHUM 0] Hajo30MIbHI X
MOpaJIHUX Tpectyna.” Vcrte ayTopke MCTHYYy Kako ce IOJ YTHLAjeM POJHOT CTEpEeoTHra O
BUCOKO] BPEIHOCTH KEHCKE HEBHMHOCTH HapOYHMTO CTPOrO TPETHPAIO CUIIOBAHE HEBHHE
nesojke.8” C tuM y Be3u, mpomuc o culoBamy u3 Yrosopa CMonencka ca Purom u Fotnangom
ox 1229. (wn. 12), ka0 u TpoITHC 0 CUIIOBamy Apyror Yrosopa ox 1230-1270. (wr. 23), 3ancTa
IpaBe pa3iKy y BUCHHU HOBYAHE Ka3He ¢ 003UPOM Ha paHuje Bliafame omTeheHe. YKOIMKo ce
Tpe CUIIOBamba ,,HAIIITA HHjE 1yJI0 O FbeHOM HeMOopay* (¢ domiie e civluiamu 0bL10 Osi0He ee),
Taza je omreheHa )xeHa goOujana rmerocTpyko Behy BpeaHOCT obemrehema o BpeTHOCTH KOjy
Jo0uje CUIIOBaHa JKeHa ,,CyMELHBOT Mopana“™ (Awe komopviu Hemuuus yuunum nacuive Hao
60100 Jicenoto [8] Cmonenvcke, a domie He caviuamu ObLIo OsIOHe ee, 5 epusen cepedpa 3a
copom. Byoem nu 0omne 6nsina, 2puena cepebpa 3a copom, 4. 12).88

HaBenenu mpormcu o cuioBawkby M3 YcraBa KHe3a JapocnmaBa M MelyHapoJHMX
YroBOpa PYCKHX IpajJioBa NPYKAIH Cy KPHBHYHOIPABHY 3AIUTHTY O] CHUIIOBamba CIOOOIHO]
YIaTO]j JKCHH WM IEBOjLH, aJIM j€ Y PAHOM PYCKOM IIpaBy 3allTHTY OJ CHIIOBAaba Y)KUBAJIA U
poluma (Xomomka), Maaa je 6maa 00jeKT, a He cy0jekT mpasa.’® Hajpanuju cadysanu mpommc
KOj WHKPUMUHHMILE CIJIOBame poOHIe Hanmasu ce y Yroopy HoBropoma ¢ HemMaukum
rpamoBuma ox 1189/99: , Ko u3Bpiii HacHIbe Hal POOUELOM (1ospedicemb HACUIbEMb), ATTH j©
He obecuacTy, Taja 3a yBpeny rpusHa (1 rpusHa KyHa, oqHocHO 1/4 rpusne cpebpa);? axo je
unak obecuactu (copomumsv) na je cnobomma (wi 14).°“9Y Uspas nospescems nacunvemo
Bragumupckn-BynanoB v 3MMUH TyMaqiwIi Cy Kao IOKyIIaj cuioBama.?? Yropopu CMoleHcKa
ca Purom u l'omnanmom takole mpensubajy mpaBHY 3alUTHTY POOHEE O CHIIOBAaHKa, Al
U30CTaBIbajy Mepy ocnobaharma cuiosane podumbe.®3 Ha oBMM pycKuM NPOIKMCUMa O CUIIOBAEY
poOube BUUBMB je ouuriienaH yruiaj Busantujcke Exiore, koju je y XII u XIII Bexy morao
Johu mocpencTBoM e ojpenoe (wi. 4. 1 5) o CuiioBamy poOHbE U3 TIOITyJIapHE PaHe CIIOBEHCKE
KOMIIIIALHM]e 3aKOHA CY/IbY JbyJIEM, Koja je Ouila Ha IJ1acy y cpeamhoBeKoBHOj Pycujn.%

87 Iymkapesa, benosa, Mumok 2020. [Tpema BuzanTujckoj Exiorn (wi. 29) cBaka oJiHa Be3a ca HEBHHOM
JICBOJKOM OCTBapeHa ,,y3 HeHY CarjlacHOCT, alii 0e3 3Harba poJuTesba’ KBaTM(UKOBaIa ce Ka0 KPHBUYHO
Jienio Oyza, Koje ce KaXmbaBajlo Tako IITO je 0cy)eHOM OyJHHKY OJICCIIaH HOC U y3 TO je OHo JyXaH 1a
omrreheHoj AeBOjIM IUIATH BHCOKO MeHaiHo oOemteheme, a ako je ,,cacBUM OefaH M cupomariaH™
KaXKIaBaH je KyMyJIaTHBHO OaTHHAIbEM, CPAMOTHOM Ka3HOM LIMIIakha U mporoHcTBoM. Jlnmumi 195, 71;
Usoporuh 2014, 181-182.

88 INamsTHUKH npaBa deopanbHO-pa3apodneHHoi Pycu XI1-XV BB. 1953, 62, 75. [Ipocturynmja y Pycuju
je, Mo CBOj IPWIHIM, Tpe pedopMmaropcke BiamaBuHe [lerpa Benmmkor Omia cropaanyHa mojaBa,
HEYIOPEIMBO Mambe paIllMpeHa Hero y IPYrHM EBpOICKMM 3eMJbaMa. 3aHUMIJBHBO je Ja HajcTapHje
CauyBaHO CBEJJOYAHCTBA O OOpJIENy M OPraHU30BaHOj MPOCTUTYLMjU y Pycuju notude u3 nepuona 1611-
1617. u Be3ano je 3a Benku HoBropos u To y neproty kaja je rpaj OHo 1o IBEICKOM KOHTPOJIOM, TIpe
Cronbosckor mupa o1 1617. roqune. Pongyruna 2021.

89 Brnamumupckuii-bynanos 1876, 93.

90 Iymxapesa 1989, 143.

91 Ucro.

92 Ucro; [TamsitHrKH TipaBa (eomanbHO-pa3apodnaeHaoi Pycu XII-XV BB. 1953, 130.

93 INamsaraukm npasa deonanpHO-pazapodiaennoi Pycu XI11-XV BB. 1953, 62, 75.

94 Ypoposuh 2014, 184-185; Mo 1998, 113; Kamayos 1850, 19; [Tymkapesa 1989, 143. [Ipema 3akoHy
CyIEbU JbyJeM OJIyAHHMK KOjU OJIyZHHYH ca COIICTBEHOM POOHIOM KaXKIbaBaH je LPKBEHOM Ka3HOM —
CEZIMOTOIMIIEEOM CIUTHMUjOM, JOK je poOHiba Ogy3uMaHa M IpojiaBaHa, a HOBALl AOOWjeH O] TaKBe
npoyaje JAeno ce CUpoTubi. biyn ca Tyhom poOUBOM HOBIauHo je 3a OyAHHKa BUCOKY HOBYaHY Ka3HY
Y KOPHUCT HEHOT BIIACHUKA U CEAMOTO/INLIY enutiumMujy. Hukonih 2016, 67-68.
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VYmotpeba m3pasa Hacuiue 3a CHIOBaKE y pPaHHUM PYCKHM mpaBHEM (Yeosop
Cmonencka ¢ nemauxum zpadosuma ofi, 1226) u murepapaum uzsopuma (Jemonuc oxn 1076),%
Oma OM npeMa KJbYYHOM JIMHTBHCTHYKOM apryMEHTY paJMKaiIHOT ()eMHUHH3Ma JIOKa3 Jia ce
CHJIOBAHE y PYCKOM CPEAOBEKOBHOM IIPaBY BPJIO PAHO TPETHPAJIO Kao AEIUKT HaCHiba, a He
Kao JIEJIMKT IIPOTHB MMOBHHCKHX ITpaBa ola Win Myxa.%

KacHuju mpaBHM CIIOMEHHIIM MOCKOBCKE €II0XE YIJIABHOM HE CaJipKe IPOIHCE O
cwioBamy. Tako ce Melly ManoOpOjHUM KPHUBHYHHMM JeliMMa Koja Cy MHKPHMHHHCAHA Y
nperexxHo npouecHonpasHuM Cynebnuimma Wsana Il (Msan 11l Bacunvesuw) u Vana 1V
(Msan IV Bacunvesuu) He Hala3u CHIOBambe, 0K je Y 00MMHOM CabopHOM YIOXKEHH]Y 1apa
Anexceja MuxajnoBuda OHO peryiucaH camo jefaH KBAUTU(PHUKOBAHH OOJIUK OBOT KPUBHYHOT
nena. Pey je o cuioBamy Koje U3BpILE BOjHA JIMIA Y BpeMe NPEKOMaH/Ie Ha HOBY JTY>KHOCT MJIU
MPUIMKOM OJiIacKa ¢ BojHOT noxoja kyhu (4 6ydem kmo pamuvie ni00u, edyuu Ha 20cyoapesy
CyHcOy, uU 3 20cyoapesvl CIyHcobl N0 OOMOM, YUHYM... HCEHLCKOMY HOMY HACUTLCME0). CHIlo-
Bama Cy ce jorahana Oamr y TOM MEPHOIY 3aTO IITO CY BOJHHIM, [0 PEYMMa 3aKOHOJABIIA,
»ACKBAPEHH IUbAYKOM Ha HENPHjaTebCKOj TEPUTOPUJH WM, HAIPOTHB, O3JIOBOJHEHH
HeyclriecuMa U OCHPOMAILICHH Y JyIUM MOXOAMMa Oe3 pe3ynTara il 60paBKOM Yy pasopeHnM
3eMJbama, MOTIIYHO OWJIM PacHyLITeHH U HECIIPEMHH Ja Ce IIOBHHY]Y OMIIO KaKBOj AUCIMILIN-
.Y [open cutosama y wi. 30. VI rmaBe CaGopHOT yII0KeHHUja PETYIIMCAHH Cy M IPYTH IEIH-
KTH KOj€ Cy BOJHHILIM MOTJIH 1a M3BPILE HaJl LIMBHJIHAM CTAHOBHHILTBOM COIICTBEHE JIP)KaBe, Kao
ITO cy YOUCTBO U rpabex (jaBHO oTHMame Tyhux nmokperHux crBapu). [Ipu Tome je cusoBame
M0 TEeXMHU U3jeAHaYEeHO ca yOHCTBOM, IOIITO Cy 00a JIENIMKTa ako MX W3BpILE BOjHA JIMLA
Ka)XIaBaHa CMPTHOM Ka3HOM, JIOK je 'pa0ek KaXmaBaH JJBOCTPYKOM HakHaj oM mirere. %8

VY mwpy cy30MmBa Hemopana y JpPYIUTBY M CIpedyaBama 3JI0YymoTpeda BIacTH
rocrozapa Hax poOumoM (xoornkoM), CaboOpHIM YIIOKEHHjeM ce TapaHTyje XOJIOMKH, KaKo
yIaToj TaKo W HEyJNaToj, MPpaBo Ha TyKOy NPOTHB COIICTBEHOT TOCIOAAPa YKOIMKO j& C HUM
MMaJlla He3aKOHHTH CEKCYaJIHH OJJHOC, a U3 TOT 0fHOca je poheHo nere. [Ipu ToMe ce Xosomka
HerocpeHo oOpahana Ha/IeKHOM JP)KABHOM OPraHy, LITO TOBOPH O M3BECHO] MPOLECHO-
NpaBHO]j CIIOCOOHOCTH XoJtonke. [lotoM OM mpenMer OHO YCTYIUBCH LPKBEHUM CYIOBHMA, Yy
MoCKBY HaTpHjapXOBOM, @ Y YHYTPAIIOCTH Cyqy HaJIEKHOI erucKona. [J1aBHO JOKa3HO

95 CrnoBapb pycckoro sizbika XI1-XVI1I BB. 1983, 244-245

96 1 y JlymaHOBOM 3aKOHHKY HU3Pa3 KOjUM CE OITHCYje CHIIOBAME 0y3Me no Cuirs yiyhyje Ha 3aKkibydax 1a
j€ M 'y CPIICKOM CpEH-OBEKOBHOM IPaBy OBO KPUBHYHO JENIO CXBAaTAaHO Kao JICNHKT Hacuiba. MIB JleBuH
HCTHYE /12 ,,CABPEMEHH COLIMOJIO3U CMATPajy J1a jé CHIIOBakE IIPBEHCTBEHO YHH arpecHje npeMa xeHama a
HE TOHAIIAkhE KOje MPHU3IIIA3H U3 CEKCYalHE JKeJbe™ U MOTOM 3aKibydyje, A0AyIe 6e3 HEKOT HapOYHUTOT
o0pasinoxema, Kako ,,cpeImboBeKoBHH CIIOBEHH Cy JIOLUTH JI0 UCTOT 3aKJbY4Ka, aJIi HAa OCHOBY JIPYTadHjHX
npernoctaBku. Jlesun 2006, 292. Jom je Cy3ana bpaynmmnep ncrakna KJbydHy Te3y PagUKaITHHAX
(heMUHHCTKHbA, IPEMa K0jOj CHIIOBAbE Y HCTOPHUjH TIPpaBa MOYHLE Ja € MHKPHMHUHHIIAO0 KA0 HIMOBHHCKH
JICITHKT, Tj. KAO HAIla/l Ha CBOjHHY MYIIIKapIia O CTpaHe Apyror myikapia. Brownmiller 1993, 18. Opaxas
TIOTJIe]] Ha CHJIOBarbe OMO je CBOjCTBEH CTapOM BEKy, alld Ce 3aApXKao M Y CBETOBHOM IIpaBy 3alaJiHUX
CpembOBEKOBHHX Apkasa. To ce orenano, u3mehy ocranor, u y yrnotpeOu JIATHHCKOT U3pa3a 3a IIeHUI0Y
MMOBHHE 1 Jbyau raptus (Divkovi¢ 1980, 889) kao 3ajeqHIUKOr TEPMUHA 33 CHIIOBAIHE M OTMHUILY XKEHa Y
SHIJIECKOM IpaBy MOCJIE HOPMAHCKOT OCBajamka, a MOJ YTHLAjeM 4YyBeHe | palijaHoBe KOMITHJIALWje
Decretum. Takea yrnoTpe6a CeMaHTHYKHU BHILIE3HAYHOT H3pasa raptus nonpuxesna je, npema KapouH JlaH,
Jla ce y CpeFOBEKOBHO] EHTIIECKO0] YUBPCTH MOTIIE Ha )KEHY Ka0 MIMOBHHY, KOjY je MOTYhe IPHCBOJUTH 1
oreru. Dunn 2013, 28, 47, 51, 193. [Ipyru ayropu HCTAIY, HACYIIPOT TOME, Kako ¢y XpuirhaHcka Llpksa i
ICHU KaHOHMuYapH, mnodeB ona mo3Hor X| Beka, Janu K/by4HH IONPHHOC Jia CE CHIOBAEKE Y
3araHOEBPOIICKKM NPaBUMa II0YHE TPETUPATH Ka0 KPUBUYHO JIEJI0 POTHB JKEHE, a He Kao JASIMKT IIPOTUB
MMOBHHE Ol MK My>ka. Pistono 1989, 41.

97 Tomcunos 2011, 74; CobopHoe ynoxenue 1649 roma 1987, 171.

98 CobopHoe ynoxenue 1649 roxa 1987, 172.
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CpPEZACTBO Yy MOCTYIIKY OMIIO je caciyIame JyXOBHHKA XOJIOIKE U TyXOBHHKA rocriogapa (4 kmo
yuHem 'y cebs 6 0omy Oenamu Oe33aKoHue ¢ paboio 3 HCOHKOIO, UL 3 0e6KOI0, U NPUICUBEM C
Helo Oemell, u 8 MOM HA He20 ma paba yuHem 20cyoapro GUmu 4enom, u makux HCOHOK U 0e6ok,
U Ha K020 OHU Yunym 2ocyoapto oumu uenom, omcviiamu na Mockee na [lampuapw 06op K
RAMPUAPWUM  NPUKAHLIM THOO0eM, 6 20p00ex K MUMPONOMUNLUM U K aPXUENUCKONIUM
npuxaznvim dnce moodem.. , 80, XX).9 Ciryuajesu ocyze 6ojapckor cuna Hexopomka Cemuuesa
u3 1628. u cromauka (cmoavrux) Kommaesa u3 1633. romure 300r Oiya ca CBOjUM XOJIOTIKaMa,
nokasyjy ma je CabopHO yloKeHHje caMO TOTBPIFJIO XOJOIKaMa OHO TpaBoO Koje CYy Y
MOCKOBCKOM TIapCTBY yKuBajie U npe 1649. roqure. Y HaBeIeHNM ciydajeBUMa ocyheHu cy
TOCNAaTH y MaHacTupe 1a 06aBibajy pusmuke mocnose. 00

OncycTBO Iporca 0 CHIOBamkby W3 PYCKHMX IPAaBHHUX CIIOMEHHKa KOjU CY JIOHETH Y
nepuoay on XV mo XVII Beka ynyhyje Ha 3akibydak jia cy ce y OBOM IEpUOAY Ha JEJIUKT
CHJIOBama NPUMERUBAIM Nporicu pycke penakuuje Kpmunje.l91 TMpernocraska o npuMenu
KpMunje ce ynHM HApOYMTO ONMpaBIaHOM akKo ce y3Me y o03up Te3a A. [lomosa (Apoanuon
Ionos) na cy cse no xpaja XVI| Beka n moyerka pepopmu Ilerpa Bemmkor mpkBern cynoBu
CyIWIN 3a CHIOBambe, 102

Cyncka mpakca m3 X VII Beka rokasyje /1a Cy CyZIOBH 3a CHJIOBam-€ Hajuemhe H3puiamm
KOMOWHAIIM]y HOBYaHE Ka3He y KOpUCT omreheHe U BpeMeHCKH OpOueHH OopaBak yqYHMHHOLA Y
HekoM oj MaHacThpa.l% CrojeBpcHH KOH3EpBAaTMBM3aM IPaBHOT NopeTka MockoBcke Pycuje
u3paxkaBao ce M3Mehy ocTalor M y 3aap)kaBamby HOBUaHE Ka3HE 3a CWIOBambe, Kao
TPaIMIHOHATHOT CJIIOBEHCKOI' M TepPMAHCKOT HauMHA Ka)KikhaBara OBOT JICNIMKTa y PaHoM
cpeameM Beky, 1y XVI u XVII Bexy kana ce y Behurn eBporckux mpasa mpormcyjy OpyTaiHe
Ka3He 3a CWIOBambe, Hajuemhe MyTuIamuja 1 nporouctso.1% Jloxyme, IlaBne Anerncku, Koju je
OopaBro y MockoBckoM mapctBy menecetnx romuHa XVII Beka, 3abemexno je kKako ,,0HH
(Pycn) kaxmaBajy cmphy 0e3 MWIOCTH M ONpOCTa, YETUPH 3JIOUMHA: H3/ajy, YOHCTBO,
ceeTorphe 1 ojly3uMarme HEBUHOCTH JIEBHIIM Oe3 meHe cariacHocTu.“10% To 6u 3HaumIo ja je
3a M3BECHE OOJIMKE CHJIOBama MIIAK OMO HaUIeKaH JP>KaBHU CyH (BEPOBATHO IOCIE OJUTYKE
L[PKBEHOT Cy/ia), MOIITO LPKBEHH CyJl HUje MOTrao Jia u3puie cMpTHY Ka3Hy. [lojenunu u3Bopu
cBenoyYe Ja cy Ap>KaBHH CyIoBH y npyroj nosoBuHu XVII Beka cyanimm 3a cuiioBame U Kaja je
M3pHUIaHa ONaXka Ka3Ha of cMpTHe. Tako je y jeHOM ciydajy u3 ocamaeceTux roamHa XVII
BeKa cyx bojapcke myme ocyamo 3a cuioBame JeBojke MaBpyTke BeHuuiejeBe m3BecHOT
Crenana Kopobuna. OH je kaxmeH 0aThHameM 1 nporoHcTBoM y CoJIOBjelKH MaHAaCTHD, Y3
o0aBe3y 1a XpTBU Iuiati u3Hoc ox 500 pybasba, IOK Cy caydecHHIM, MYIIKapuu U JKeHe,
TO/IBPTHYTH GaTHHAMa, a TIOTOM Cy Ca CBOjUM mopoauiama nporuann y Cuoup.1% Us jemmor
JPYTOT CiTydaja BHM CE Ja j& HOBYaHa Ka3Ha oapehusana y Bucuny 1/3 mMoBHHE yauHuOIa, 107
IITO je 3ampaBo Ouia BU3aHTHjCKa Ka3Ha 13 [IpoXupoHa, Koju je 1o MIMEHOM ,,3aKOH I'paJICKu
yJa3uo y cactaB pycke mrrammane T38. Jocuorcke Kpmunje.l%® C tum y Besu, yBek Tpeba
MMaTH y BUIY Jla CPEAOBEKOBHE Cy/Hje, OMIIO /1a je ped O IPKBEHUM HMIJIM CBETOBHHM CY/IHjaMa,
HHCY Ouite BezaHe, He camo Y Pycuju, Beh 1 y Buzanruju, HauenoM jeraimrera KpUBUYHOT Jieia

99 Tomcunos 2011, 221; Poccuiickoe 3akoHoAaTebCTBO 1985, 402.
100 CobopHoe ynoxenue 1649 roma 1987, 343,

101 Kamauos 1850, 22.

102 ITomos 1904, 193.

103 Hcro.

104 Ucro, 433.

105 Tlomos 1904, 194.

106 Walker 2013, 439; Pomanos 2021.

107 Walker 2013, 439.

108 Laiou 1993, 122; Usoposuh 2020, 87; Kanauos 1850, 21, 114.
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W Ka3HE Ha HAYMH Ha KOjU je Be3aH maHammbu cymmja.l%® Kama je y muramy KakmaBame
cunoBama 3a MockoBcky Pycujy Baxku, o cBemy cyzehiu, oHo 1o je Anrenuku Jlajy (Angeliki
Laiou) 3axspydnna y morseny BusanTuje: cyauje HUCY MPUMEHHBAJIC 3aKOH O] PEYH JI0 PeUH,
alM Cy TeHaJHe HakHajle WITeTe yBek miahame cunosanoj sxenu.l0 Kox kpusnmuHor nena
cuioBama ce y aApyroj nonosuHE XVII| Beka yowaBa TeHACHIM]ja Mpeacka OBOT ACITHKTa U3
HaJUTSKHOCTH LIPKBEHOT Y HAJUIGKHOCT CBETOBHOT Cyla, YMMe j¢ HajaBjbeHa [leTpoBa enoxa
ceKyJlapu3alyje Ipaga H jadama JpiKaBe.

Ormula

Kao m kojJ CBHX CIIOBEHCKMX M TE€pPMaHCKMX IUIEMEHa, Tako ¢y U koa Pyca y
npeaxpuihancko 106a Ouie uecTe OTMHIIE ISBOjaka Kao HaYMH 3aKJbyuctha Opaka. 1 cam kHe3
Biagumup ce npe KpiiTema 0’KEHHO TOJIOIKOM IPHHIE30M PorHezoM, Tako MITO jy je 0Teo
IPOTUB IEHE BOJBE, OCBOJUBIIM Ca IPYKUHOM rpaj [lonoik y kome je mpuniesa xusena.
Ormune cy, nHave, Hajuenthe u3BpIIaBaHe y3 moMoh caydecHuka. 2 Buio je u oTMHIIA Koje Cy
OpraHM30BaHE Y JIOTOBOPY C HEBECTOM, a NPOTHB BOJbE FHEHHUX POIMTEIhA, HAPOUUTO TOKOM
TI0jeIMHAX TTaraHCKKX pasHuKa. 13

Axo cy /Ba Beka mocie BiaauMupoBor Kplutema IpKBEHa BeH4Yama Owiia mpema
CBelouery KHjeBckor mutponosnra Jopana Il mpaBa peTkocT BaH 00japCKHX M KHEXEBCKUX
KpyroBa (1e 6visaem Ha npocmulx modex Ola20Ci08eHIe U 6eHUAHUe, HO OONAPOM MOKMO [u]
KkHazem eenuamucs),!1* omma cy ce OpakoBH KOJ OOMYHOI CBETA BEPOBATHO 3aKJbyUHBAIH Y
jemHoj ox Tpu popme Koje cy Ome HacielheHe n3 mpeaxpurhaHcKor 100a: OTMHIIOM HEBECTe,
KYIIOBUHOM HEBECTE WU JOTOBOPOM O MHUpa3y KOjH ce JaBao y3 HesecTy.11® Ipksa ce Gopuia
MPOTUB TAaraHCKUX O0WYaja OTMHUIIC W KYMOBHHE HEBECTE, jep CY OBU OOMYAjU TOPHUIIATH
106011y BOJbY 3KEHE U MOTHPAIM HheHy JuaHocT. 16 Peujy B. Illyssruna (Bumanuii Axosnesuy
Ulynveun), ,,y3MHUTE CBE HajcTapHje LIPKBEHO-CYJCKE U3BOpe U BuieheTe y lbUMa OTMHILY Kao
jenaH ol OCHOBHHX MaraHCKHX oOndaja Koju je xprmhancka 1{pkBa Texmna na uckopeHn. 117

Jla je oTMuIIa HeBecTH OFJIa paIupeHa 1ojasa u Aa ce LIpkBa sxkecToko 6opiiia mpoTHB
OBE TI0jaBe BHM CE U3 OJIpeAOH IIPKBEHOT Y cTaBa KHe3a JapocnaBa. OTMuIa 1eBojke (ymuums
— CHJIOM OTETH JIeBOjKYy) Y YcCTaBy KHe3a JapociaBa m3jefHAadeHa je y TOIIIEAY Ka3He ca
CHJIOBaEEM, MOILTO Cy 3a 00a JienuKTa Ousie IpoIrcaHe HOBUaHe Ka3He CKOPO MCTE BHCHHE, a
y 3aBHCHOCTH O]l JPYIITEBHOr cTaryca omrteheHe aeBojke (Awe kmo ymuums OesKy uiu
noHacunums, awe 0oApPbCKas Owu, 6y0ems 3a cCOpOM eu 5 Spuser 30i0ma, a MUmpnoaumy 5
2pusen 3onoma;, auje 6yoemv MeHwux 005p, eu cpusHa 3010Md, d MUMPONOIUMY SPUBHA
3010ma; auge 000pwiux ar0deu bydemn, 06e epusHe cepedpa 3a CoOpom, ad MUMPONOUNLY pyoib,

109 Bepmmmnus 2019, 239 u name; Usoporuh 2013, 30.

110 Laiou 1993, 196.

111 SIpmonosa 2014, 26.

112 Hcro, 24. YV BuzaHTHju je MOCTOjambe CaydeCHHKA y3MMaHO Kao J0Ka3 /ia je OTMHULA U3BpILIeHa Oe3
caryiacHOCTH JieBojke. Laiou 1993, 204.

113 ITymxapesa 2011, 12-13; SIpmonosa 2013, 101.

114 TTamMsTHHKY ApeBHE-pycCKaro KaHOHWYeckaro npasa 1908, 18.

115 Abpamxesna 1904, 474-475. 3anuMIBHBO je 1a je mpeMa 3akoHy MaHy Opak 3akibydeH y (opMu
KyIIOBHHE HEBECTE (acypa) WM OTMHLE (pakuiaca) NeBOjKe, YaK u 'y (GOpPMH OTMHIIC KOMOWHOBAHE Ca
CHIIOBameM (najuiaua), 6O pe3epBUCaH caMo 3a JBE HajHIDKE KacTe — Bajiunje u myape. KpareHuHHu-
KxoBa, XKuaxos 2008, 156.

116 sIpmonosa 2013, 98.

117 lynsrun 1850, 10. HaBeneHo npema: SipmoHoBa 2014, 25.
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a Ha ymvrunuyex no 60 mumponoaumy, a kuazb ux kazuume).1'® Vako je y mpakcu cakako 6uio
U OTMHIIAa KOje Cy OpPraHM30BaHE C NPHCTAaHKOM JIEBOJKE YHjU CY CE€ POJMTEIbH IPOTHBUIIH
HBEHOM OpaKy ¢ MJIaJI0’KeFO0M OTMUYAPEM, Y PYCKOM CPEA-OBEKOBHOM TIPaBY Ka3Ha 3a OTMUILY
HMj€ 3aBHCHJIA OJ1 TOTa J1a JIM j€ OTMHILIM NPETXOIMIIA CarJlacHOCT JIEBOjKe, Kao IITO je TO OmIIo,
IpuMepa paju, y TOJBCKOM CpelmoBekoBHoM npaBy.'l® C tum y Besn, y pyckom
CpPeIbOBEKOBHOM TIPaBY HHj€ MOCTAaB/bAaHO HH MNTAHE EBEHTYATHE KPUBHYHE OJTOBOPHOCTH
JIEBOjKE KOja je Jlajia cariacHOCT 3a OTMHIy. [lo ToMe pycko MpaBo ciean ITOMHHAHTHH TOK
BU3aHTHjCKOT 3aKOHOJIABCTBA, Koju je 3amodeT JyctuHujaHoBuM ExmkTom o otmumm u3 533.
roxuse. [Ipema oBoM EnukTy carilacHOT AeBojKe HHje yTHIala Ha yOIakaBamke CMPTHE Ka3He
IIPOIMCaHE 32 OTMUYApa, HUTH €, C APYyTe CTPaHe, JOBOWIA JI0 KaXHaBamba J1eBojke. 120

[Momro je y cpemmoBekoBHO] Pycuju, 3a pasnuky on Busantuje, 3a otMuily 6o
HaJyIeXaH LPKBEHH CYJI, TI0OCTaBJba CE MHUTAE JIa JIM je€ OTMUIIA, YaK M Kaja je W3BpILUeHa Y3
carylacHOCT JIEBOjKe, Ipe/icTaBJbajla TpajHy OpauHy CMETHY 3a 3aKJbYUeHe LIPKBEHOT Opaka, Kao
mrTo je To HapehuBao HaBaeHu JyctuHMjaHOB EnmukT M mro ce motom, mpema H. Munamny,
YTBPIWIIO Y LPKBEHO] mpakcu.'?l Ako cynumo Ha ocHOBY KaHOHCKMX O/roBOpa KHMjeBCKOT
murpronmta Joana |l ¢ kpaja XI| Beka, onna ce unam na je Llpksa, 6apem y Kujesckoj Pycuju,
cxomHo 22. u 30. kaHoHY CB. Bacwimja Bemmkor cHuCXOoaMIa mapoBUMa KOjU CY 3aKJbYUHITH
Opak ciyxehu ce OTMHUIIOM, MO YCIIOBOM JIa Cy HAKHAIHO 00€30e/IMIIN POTUTEIHCKY MPUCTAHAK
U Jia cy 00aBWIM LPKBEHO BeHYawe. Haume, mutpononut JoBana |l je Hanarao cemreHuma
Jla OHE KOj¥ JKHBE HEeBEHUAHO (6¢[3] Onacocnosenvs cuemaromest) Tpeda ,,lI0y4aBaTH HE jETHOM,
HH JBa myTa, Beh (CBaKkor) pa3muyuTo, CBE JAOKIIEC IO/l HE MMO3HAjJY U CXBATe UCTUHY U J0OPY ce
Bpare, a ia ux Tpeba omryunty (excommunicatio maior) ox Lipkse (wiosica umemu om c6opHbis
YepKei) TEK aKo TIOKaXy YIIOPHOCT Y TPeXy (c6oest 31006l He ocmaryuecs).'?? Braxa npasuia
0 OTMHIM M3BEJICHO] y3 carylacHocT neBojke CB. Bacwimja Bemukor Omma cy ouurienHo
npuKIagHuja 3a MucHjy Llpkee mel)y pyckum HeoduTHMa 0f CTPOXKMX NpaBuia 27. KaHOHA
YetBpTor BacespeHCKOT (27) 1 92. kaHoHa Tpyrckor cabopa, mpeMa KojuMa ce Opak 3aKJbydeH
OTMHIIOM CMATPao arcojTyTHO HUINTaBUM, 123

YBpena yactu

Pycka npaBzia He cazip Ky IPONUC KOjU OM MCKJbYYIHBO IITHTHO YacT )KEHE OJ] PEaTHIX
1 BepOaTHUX yBpeaa Apyror nuia. 24 3a pasnuky oj1 4acTu MyIIKapl@a Koja y)KMBa 3allTUTY O]

118 TTamstHrky paBa Kueeckoro rocynapersa X—XII BB. 1952, 265-266, 277; [Tomos 1904, 168.

119 ITymxapesa 1989, 145; SIpmonosa 2013, 101.

120 Laiou 1993, 142-143. V BU3aHTHjCKOM 3aKOHOJABCTBY j€ MOCTOja0 M APYraduju HAYMH PeryJncarma
KPUBHYHOT JIeNla OTMHIIE, aJlH je OH, 10 cBeMy cyzelin, Ouo apyropaspenaH 1o cBoM yruiajy. Jomao je
Hajrpe 10 u3paxaja y KoHCTaHTHHOBOM 3aKOHY 0 OTMHIH U3 336. roHe, KOjU 32 OTMUILY M3BpIICHY Y3
CaryacHOCT JICBOjKe mpeBrhao He camo CMPTHY KasHy 3a ormuuapa (Damnatio ad bestias), seh je u
JICBOjKY KoOja je Jama carjlacHOCT 3a OTMHIly JIMIIABao NpaBa HaciehuBama poxurtesba. KpuBnuny
OZI'OBOPHOCT JIEBOjKE KOja je Jajla CarjIaCHOCT 3a OTMULLy Tocsie KOHCTaTHHOBOT 3aKOHA IpEBHUIENA je
jour camo jenna kparka Hosena napa Anzpponuka Il ox 1306. roaune, npema kojoj ce TakBa JeBOjKa
KaKIbaBaJla CPAMOTHOM Ka3HOM LIMIIAEka W TYOHTKOM YacTH, JOK CE MyIIKapal OTMHYap KaKHaBao
HOBYaHOM Ka3HOM y KOPHCT apcKe Kace y BucuHH TpehrHe merose umoBuHe. Laiou 1993, 141, 143.

121 Laiou 1993, 142-143; Mumnam 2004a, 390.

122 TlamMsTHUKH OpeBHE-pyCcCKaro KaHoHHYeckaro npasa 1908, 7-8

123 Munam 20046, 379-380, 389-390; Munaw 2004a, 388.

124 Pycka mpaBza camo Ha IIPBM IIOIJIE] HE MHKPMMHUHHUILE PaJibe KOje Cy yCMepeHe HCKJbYYMBO Ha
HOBpEJy YacTH, jep Ce KOJ HEKMX BHJOBA HAllaJa Ha TEJO 4YOBEKA HE LUTHTU TEJIECHU MHTEIPUTET M
34paBibe, Beh 4acT U 10CTOjaHCTBO HAIaAHYyTOT JIMLA. Tako ce Hama/| IpeMeTHMa KOju HUCY MOI00HH Jia
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HajpaHUjUX BpeMEHa W Koja ce y IaTpHjapXalHO-BOjHHYKOM npymtBy KujeBcke Pycwmje
YIJIaBHOM CBOJIMJIA HA CIIOJbHY AMMEH3H]y jaBHOT yIyle/ia IOBE3aHOor ca APYIITBEHUM PaHIOM U
CIIy>)kOEHMM MOJIOXKajeM jeJHOT JIMIa, MOYeTaK IPaBHE 3allTUTE KEHCKE YacTH Be3aH je 3a
nenoBame xpuirthancke Lipkse y crapoj Pycuju. Hajnpe je YcraBom xue3a Biagumupa (w. 7)
LPKBEHNM CyJI0BMMa MpHIlaja Ha/UISKHOCT Jia Cyle 3a BepOaiHe yBpene (ypexauve). Ilon
yTULajeM XpuIThaHCKOT y4yewa ,4acT BHIE HE O3HayaBa CaMO CIIOJbHO IIOIITOBAHKE M
yBakaBame, Beh U yHyTpalllbhe JJ0CTOjaHCTBO  KOja MMa CBaka OOroyvKa JIMYHOCT HE3aBUCHO
OJ1 FBEHOT COLIMjTHOT TI0JIOKaja MK Toia. Tako y MojMy YacTH MOPAIHH €IEMEHT HOYHELE J1a
IpeTeke HaJl COLMjaIHUM, HaKO Ta TOKOM CPE/Eber Beka HHKana Hehe y MOTIYHOCTH IOTH-
cHyTH. MopaiHO oapelerme yacTn JOBOAM JI0 TOra Ja ce Hecuecmbve Kao MOCIEAULa PeaTHOT
WM BEPOAIHOT HANaIa Ha 9acT j€/IHOT JINIA MIOUME-E IOBE3UBATH Ca CPAMOM U CTHI0M. 12

Wmajyhu y Buny yrunaj xpumhaHckor moriesia Ha CBET Ha peleUHHCABE MojMa
YacTH, HHje CIIy4ajHO Ja C€ HajpaHWju MPOIKCH O 3aIITUTH XKEHCKE YacTH Hajla3e YIPaBo y
IPKBEHOM YCTaBy KHe3a Japociasa. ,,AKO HeKO Ha30Be Tyhy xeHy KypBoM™ (,,AXKe KTO 30BETh
YI0XKy KeHy Onsipro®), kasnuhe ce tako mro he omrehenoj matuTy neHanHo oberrehieme u
Y HCTOM M3HOCY HOBUYaHY Ka3Hy HaJUIS)KHOM enucKorry. Bruicina obemrehema 1 ka3He 3aBucHIIa
je oXl IpyIITBEHOT paHra omrehene, npy 4eMy YcTaB pasiuKyje )KeHy BeJMKOr 0ojapa, MoToM
JKeHy Manor 0ojapa, jkeHy rpahaHMHa W Haj3a] skeHy cespaka. Jla je jKeHCKa YacT y)KuBana
BHCOKH CTEIICH KPUBHYHOIPABHE 3AIITHTE O] BepOAIHNX YBpeda BHIOM CE IO TOME IUTO je
BHCHHA KazHe 1 obemreherba 3a yBpely 4acTu Oniia UCTa HITM HEIITO Marbha O]l HOBYaHE Ka3He
u oberureliera KOjU Cy UCTUM YCTaBOM IIPOIMCAHU 33 CHIIOBAHKE XKEHE MCTOT JPYIITBEHOT
panra.1?6 Tloomrpena KpMBUYHOIIPABHA 3aIITHTA YaCTH JKEHE O] BEPOATHUX yBPENA Y PYCKOM
CpelbOBEKOBHOM IIpaBy roJiceha Ha MCTy TakBY 3aIUTHUTY KEHCKE YaCTH y TePMAaHCKOM PaHOM
cpenmoBekoBHOM npaBy.t2’ Crora ce ¥ BUCOKE HOBYAHE Ka3HE Y PYCKOM IIPaBy 3a BepOalHy
YBpey *KeHe MOTy 00jaCHUTH, Kao M Y TepMAHCKOM IIpaBy, NparMaTHYHOM IOTPeOOM 1a ce
JKEHa cadyBa ,,0]1 CPAMOTE U KJIEBETe KaKo He OM JJOJKHBjena JPYLITBEHY H30JIaLujy,” jep ,,0Ha
y TaKBOM CYpPOBOM OKpPY)XeHy He OW MOIJIa KUBjEeTH CaMOCTaJHO, Oe3 cpelcTaBa 3a )KUBOT H
OmwI0 Kakse 3amTure. 128

Yroeop Hosropona ¢ Hemaukum rpamosuma of 1189/99. romune campxku mpomnwc
KOjHUM Ce IITHTH/IA YacT yaTe JKeHe WK JeBOjKe o] peaite yBpene (Ooice cveperems wiodicee
JHcere Noou ¢ 20N108b1 UMY OUbPU, ASUMC HPOCMOBONOCA, 6 2pUsH cmapbvle 3a COpoOMb, Il

HaHeCy 030MJbHE MOBpPEJIe, Kao LITO Cy Yallld, por WX JIPIIKa O] Maya, KaKibaBao ca 12 rpuBHH, JJOK ce
OJIceliarbe TIPCTa KKIkaBajlo ca 3 TPUBHE, a [0Te3ake HCyKaHOT Maya 6e3 yooza ca | rpuBHOM. Pasior je
IITO Ce CyKOO MayeBHMa HHje CMaTpao YBPEJBHBHM, IOIITO j€ JIMIE HAlaJHyTO HCYKAHUM MadyeM yBEK
MOTJIO J1a OATOBOPH, JOK CY HaIlaJ| YalloM MM JPIIKOM OJf Maya Ipe CBEra yBPEIJbUBH, jep TAKBUM
HaIajgoM ce Mopydyje Jia je HamagHyTH ,,KyKaBUIa, ¢ KOJUM He Mpuindu 6opba ¢ mMaueBnma.* Campixaj
OBHX IIPOIIKCA jaCHO TIOKa3yje Ja ce bUMa He ILITHTH YacT JKeHe, TIOIITO 00jeKT OBaKBUX HaIla/[a HUje MOIJIa
6uTH xeHa, Beh NCKIbY4IHBO MyIIIKApall ¥ HeroB APYIITBEHH YIJIe] y je/IHOj IOMUHAHTHO MaTpHjapXaliHoj
KyJTYpH, KakBa je Ouiia KynTypa paHe cpeamosekoBHe Pycuje. Huxomh 2000, 212; Omensuenko 2008,
241.

125 Credanosuy 2004, 86-87; [Mamsatuuku npasa Kuesckoro rocymapcrea X—XI1 Bs.1952, 238, 250.

126 Bnagumupckuii-bynanos 1876, 204; [Tamsataiku npaBa Kuesckoro rocynapcrsa X—XI1 BB.1952, 261,
269, 279; ITymkapesa 1989, 145-146.

127 U y repmaHcKoM TpaBy BepOaiiHa yBpela KeHe KaKmhaBaHA je OIITPHje KaKmaBaHa Off BepOaitHe
yBpene mymikapna. Tako Lex Salica mpormcyje na hie ce Mymkapai wid )KeHa Koju 3a CIOOO0HY KEHY
KXy Ja je OnyJHuLa, a To He JIOoKaxy, kasHuTth ca 45 comuma (XXX, 3). Jlok he ce oHaj ko 3a Hekor
MyILIKapIia KaXke 12 je OeCTUIHUK WK IITPOKaBKO Ka3HUTH ca 3 comuaa (XXX, 1, 2). Huxonuh, Bophesuh
2011, 60.

128 Bartulovi¢, Erent-Sunko, Pezelj 2018, 1112.
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8).129 Hamme, oHaj ko 6u ¢ TiiaBe Tyhe jxeHe CKMHYO ykpacHy Mapamy (noesska)'30 mopao 6u na
joj IIaTH 6 TPHBHY, jep jy je YBPEIUO 0CTaBIbajyh je ,,ronornasy" (seumcs npocmosonoca). 13t
Iox yrunajem LIpkBe u meHOT yuerma 0 CMEPHOCTH U nocTymamyt32 kon Pyca ce Bpio paHo
TOJIOTNIABOCT YIAaTUX JKeHa M Je€Bojaka cMarpana HempuctojHom.!33 Ilpkea je wm3purana
eNUTAMHjYy U OHOM KO O Tyhoj ’KeHH HaMepHO Hcpieao ofehy, mTo ce Takohe cMaTpaio
yBpeioM keHcke yacTu.134 INenanno obemreheme (20106HUveCmE0) O 6 TPHBHY IIPOIUCAHO
3a CKHIame >KeHCKe Mapame, Owio je y Yroeopy HoBropoja ¢ Hemaykum rpajoBUMa
npeaBul)eHo joun camo 3a OaTHHE WM MOBPENC HAHETE MYIIKAPIy OPYXKjeM W TOJharoM
(,,Oske ynapsATh Mya Opy)eeMb, 000 KomoMm... , wi. 5).13% TIpu Tome, oGerreheme o 6
rpuBHH y YT0oBopY HOBropoia ¢ HeMaukuM rpaoBuMa Hije OHI0 HUIITA APYTO HETO MPOCEUHO
oberreheme mporrcano y Pyckoj mpaBmu 3a TenecHe moBpese, momro cy y IlpaBmu 3a
pasiuauTe 06JIMKE OBOT IENMKTA TIpeaBrhena obemrehema y BucHn o 3 10 12 rpusan. 136 [la
je y Yroeopy HoBropoga ¢ HeMaukuMm IpafioBHMa JKCHCKa YacT Y)KHMBajla MPHBHICTOBAHH
craryc u Belid CTeNeH MpaBHEe 3allTUTE O] MYIIKE YaCTH BHAM CE MO TOME IITO Ce HACUIHO
nename myike ojehe (wi. 6), Koje je Takolje UMano CBOJCTBO peajiHe yBpE/e, KaKHaBajio
wiahameM nenanHor obemrehema ox 3 rpusne. 137

W y xacHHjUM MpaBHUM CIIOMEHHI[MMA MOCKOBCKE €IoXe, KOja je OKOH4YaHa C
pedopmama Ilerpa Benukor, yacT jkeHe je yKHBalia 1MojayaHy MpPaBHY 3alITUTY O] PEATHUX U
BepOaTHUX yBpeIa y OJJHOCY Ha 9acT Mymkapia. Tako je nmpema wr. 26. CyneOHnka iapa Bana

129 Brnamumupckuii-bynanos 1876, 91; [lamarauku npasa ¢eomanmsao-pasapodnenHoii Pycu XII-XV BB.
1953, 126.

130 Ilossska v nosoil TMYWIIA je Ha yOpyc, OJJHOCHO MaJIM IELIKUP KOjH je xeHa obaBHjaia OKO IJIaBe,
CKpHBajyhy HENOKyIHY KOCY, a 4eCTO je MaJao U npeko pameHa. [ osoBHble yoops! Ha Pycu 2010.

131 Brnamumupckuii-bynanos 1876, 91.

132 Amnocron [1apse nopyuyje Kopurhanuma: ,,1 cBaka jkeHa Koja ce roJioriiaBa MoJi bory wit mpopokyje,
CpaMOTH TJIaBy CBOjy; jep je jemHo ucto kao m ommmiaHa (1. Kop. 11, 5). Anocron Ilerap moyuasa
xprihiaHKe pedrMa ,,Ballle yYKpallaBame J1a He Oylie Ccrojba: y IUIETelhy Koce U y KUhewy 371aToM Wi y
ob6mauemy xaspuna” (1. I[etp. 3, 3). Jom je Teprynujan y cBom crimcy De cultu feminarum cmatpao dapbarme
U IOTEpUBARE KOCE HEMPUMEPEHUM 3a XpHIIhaHKe. ,,3ap Ja ce TPYAUMO OKO Morubesbr Hamie Opahe,” rmira
Teprymujan xpuinhaHke, yro3opasajyhin Mx Kako ce ,,M3BeIITaYeHNM yJIemuaBameM nobylhyje noxora y
MXOBUM CpIMa.” ,,AKO HOBU 3aKOH [ OCIOMIH HATXKE jeTHAKY Ka3HY U 3a XKeJbY U 32 6eCpaMHO JEN0:
J1a JT BU MUCIIMTE J1a he 0CTaTH HEeKaXKieH OHaj KOjH je ApyroM u3a3Bao norudesb? 3HajTe J1a BU MCTHHCKH
YHHIIITaBaTe Opara CBOT KaJia CBOjy JICTIOTY MOKa3yjeTe Mpell ’heroBUM OYMMa, H3a3uBajyhn Tako y mbeMy
MoXOTHE *kesbe. OH je y IyIIH CBojoj Beh U3BPIIMO OHO MITO je Oe3aKOHO MOXKEIIeo M B TIOCTajeTe 3a Hhera
Mad Koju ra youja,” nopyuyje Teprymujan xpumtharkama. Tertulliani 2003.

133 HeraruBaH cTaB cTapor pycKor JAPYIITBA MpeMa KEHCKO] TOJIONTIaBOCTH JIOIIA0 je JI0 U3paxkaja y
CEMAHTULH CHHTAarME ONPOCHIOB0IOCUNIbCS, KOja je W3BeleHa W3 pedr Koca (sorocwl). CHHTarma
ONPOCMOBONOCUMbC TIPBOOUTHO je O3Ha4YaBaa ,,0ce0aH THII APYIITBEHO HENPHUXBATIBUBOT XKEHCKOT
THOHaIIamba“ Kaja keHa ,,CKHHEe MapaMy U OCTaHe C HEIOKPHBEHOM IJIaBOM Ha MECTHUMA T'Jie TO JKEHH HHje
J103BoJbeHO. “ OBO MPaBHJIO MOHAIIAhA Y CABPEMEHOM PYCKOM JIPYIITBY M3ryOWIIO je Ha 3Ha4ajy Kaja cy
y IHTaky MpaBociiaBHE kuTelbke Pycuje, u3y3eB Koji ynacka »keHa y xpam. Y wmelyBpemeny ce
TpaHc(OpMHCaATIa U CEMAHTHKA PEUH  ONPOCMOBONOCUNIbCA, KOja Yy CaBPEMEHOM PYCKOM je3HKy 3HA4H
o0pyKaTH ce WM yYUHHUTH BEJIHKH MPOITYCT, IPEILIKY, aJd jé Ka0 CBOjEBPCHH KOJICKTHBHH aKCHOJIOIIKH
ApXEeTHII ,,cauyBaHa HEraTUBHA OIICHA CajipkaHa y IPBOOMTHOM 3HauCHy IJ1aroiia OIPOCTOBOJIOCHTHCA.
Kpetimmmn, Apkaases, Jleryanit 2020; Mneun 2014.

134 Tlymxapesa 1989, 145.

135 Biagumupckuii-bynanos 1876, 91; TlamsitHuku npasa ¢eonansHo-pazapobuennoi Pycu X11-XV 8.
1953, 125, 128.

136 Bnagumupckuii-bynanos 1876, 91.

137 Ucro.
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IV Bacmmsesmua ox 1550. romune 6ecuecmue'® 3a yepeny xene Gmimo mBoctpyko Behe ox
n3HOCa NeHaHor obemrehema koje ce mahano 3a peanHy Wik BepOaIHy yBpeay MyLIKapla
UCTOT JIPYIITBEHOT paHra (,,a )eHaMm ux Oecuectna BiBoe).139 TakBy Tpamuumjy kama je y
MUTaky KPUBUYHOIPABHA 3aIlITUTA YacTH >KeHe HacTaiba CabopHO ynokeHwje ox 1649.
roguse. [Ipema . 99. X rmaBe YinoxeHuja 3a BepOanHy yBpeny yaate sxeHe (4 6ydem kmo Hu
6yOu obecuecmum HenpuU2oNCUM CI080M 4blo Jicery...) Timahao ce, kao n'y Cyne6Huky ox 1550,
becuecmue MBOCTPYKO Behe 011 Oeuecmus Koje OM ce AyroBaiio J1a je BepOaiHo yBpeheH meH
MyX. 3a BepOanHy yBpeny Heunje HeynaTe Khepu (0ousb degky) yauHmiall je mpema CabopHOM
VIIOXKEHHU]y MOpao Jia IUIaTH YeTBOpOCTpyko Behwm M3HOC 0o M3HOCAa KOjU OM OAyroBao na je
YBPEIHO BeHoT o1a. 140

3ak/byyak

AyTOpH KOju Cy ce OaBHIIM IPYIITBEHHM U NPABHUM CTaTycoM jkeHe y Kujeckoj u
MockoBckoj Pycuju m3nBojumm cy Tpu (akTopa KOjH Cy PeCcyIHO YTHIIaa Ha IOJI0Kaj XKEHe Y
CpelleM BeKy: MaTpHjapXalHH Mopajl ¥ OOWYajHO NPaBO POIOBCKO-TUIEMEHCKOT IPYIITBA,
XPHUCTHjaHU3aIN]y U TaTapcKo (MOHTOJICKO) Hacele.

Jeman Opoj pyckmx McTpakuBada W3 mepuona 19. Beka ycBOjHO je O YTHIIajeM
€BPOIICKOI' INPOCBETUTEJECTBA M JIMOEpaun3Ma Te3y Ja ce II0JI0XKaj JKeHe IIoropamao ca
XPUCTUjaHU3ALMjOM PYCKOT IPYINTBA, Mo4eB of kpaja X Beka.l4! Tako cy, nmpumepa paau, 3a
3abenuna (Msan Ecoposuy 3abenun) ,,ACTOUHA BU3aHTH]CKa MOpAJIHA KUBOTHA Hayesna,” Koja
cy mehy Pycuma ycBojeHa TOKOM cpejiiber Beka, Ouia IIIaBHU KpUBall 32 ,,y/1a/baBarbe JKEeHe 13
MYLIKOT IPYIITBA, Ko ¥ 33 CBOjEBPCHO ,,3aTOYCHE HKEHCKE JIMYHOCT,  TE TPajHU OCTAHAK )KEHE
y mpaBHOM cTatycy aerera.l*2 Uysenmn mctopmaap mapcke emoxe C. M. Conosjes (Cepeeii
Muxaiinosuy Conogbés ) cMaTpao je aa je 3a hopMupame IpyLITBEHOT H IIPABHOT CTATyca PycKe
JKEHE y Cpe/IibeM BeKy Ouiia Ipecy/iHa ernoxa TaTapcKor POIICTBA U IIOTOET yjeaumbebe Pycuje
oxn X1 1o XV Beka, kaja ce pycKd Hapo/I, C jeJHe CTpaHe, yaajbaBa O] APYruX XpHUINaHCKUX
Hapoza, JIOK ce, C Jpyre CTpaHe, PYLIM CTapH IUIEMEHCKO-POJOBCKH IIOpENaK, HapaBH
orpy0spyjy, a 4OBEK Ce HaBHMKaBa Jia C€ PYKOBOAW MHCTHMHKTOM CaMOOJpXama. Y TaKBUM
YCIIOBUMA 3QMEOPHUYECE0 KEHa, HAPOUYUTO W3 BUIIMX CTaJlekKa, ,HHje HACTalo YCIe[
BH3AHTH]CKOT, TATAPCKOT WIIKH HEKOT APYTOT yTHuilaja, Beh je oHo,* 3akpyuyje Cososjes, ,,0110
THOC/IeIUIA pa3syMJbKBE MOpaIHE EKOHOMHjE HAPOJHOT OpraHu3ma. 143

C tum y Besu, 1. ybaxun (Juumpuii Huxkonaesuu JJybaxun) je jaCHO yKa3ao Ha yIOry
xpuirhaHCKOr acKeTCKOT Hujeana y (Gopmupamy ApYIITBEHOI M HPAaBHOT I0J0XKaja KeHe Y
MockoBckoj Pycuju. On n3HocH Te3y 1a je xpuirhaHncka ,,aCKeTcKa uieja, mpey3eBin Ha cebe
3a/1aTaKk CYIPOTCTaBJbakhba MOPAJHOj PACIyLITEHOCTH PYCKOT JpYIITBA, y HOTIYHOCTH
WCIyHIJIA Taj 3aaTak.” ,,Y cMepeHa MPOTHB CBeTra TEJIECHOT U YYJIHOT, OHa je (acKeTcka ujeja,
npum. 3. U) y ounmMa pycKor APYINTBA 3aiCTa yMarbHiIa 3Hadaj Opaka, MOPOANTHOT JKUBOTA U
IIpe CBera 3Havaj )KeHe, aJlv j€ 3aTO MCKOPEHMWIa HEMOpaJl U pa3Bpar, Koju ¢y Onin yooudajeHa

138 V pyckoMm cpeamOBEKOBHOM IpaBy becuecmue je OMO Ha3ue 3a NENMKT PeaHe WK BepOaliHe yBpe/e
YacTH, aJii ¥ 3a TeHaHo obemteheme koje ce mahaino omreheHom. Poccuiickoe 3akoHomarenserBo 1985,
294, 296.

139 Poccuiickoe 3akonomarenscTeo 1984, 101, 138

140 Tomcunos 2011, 92-93; Poccuiickoe 3akoHOmarenbcTBo 1984, 296; CobopHoe ynoxenue 1649 rona
1987, 191.

141 Sroser 2009, 149.

142 Hageneno npema: {yoaxun 1880, 5.

143 Hcro, 4.
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10jaBa y OHJAIIHEM PYCKOM JAPYIITBY Ha CTaAWjyMy Iperacka U3 araHcTsa y XpHihaHcTBo.
JyOakuH je, unak, cMaTpao HajBaXHHjUM TO IITO je y MockoBckoj Pycuju ,,ackeTcku uneai,
KOjH Ce MCI0JbaBao, M3Mel)y ocrasor, y JOMUHAIMjU MAaHACTUPCKOT ITOPETKa y CBUM cepama
JKMBOTA, YTHI[A0 HA YCTPOjCTBO M KapakTep IOPOAWYHOr KUBOTA DYCKOI JPYIITBA,
ycnocrapibajyhu jeMHCTBO mopeTka M yckiaheHux opHoca Mel)y wianoBuma nopojuue. ,,Y
€I0XH Y K0jOj CY Ce CBE 00JIaCTH )KUBOTA PYCKOT PYIITBA OJJTHKOBAJIC YIIPABO OJICYCTBOM OHIIO
KaKBE MPaBHIHOCTH, MTOPETKA M YBPCTOT ONPEAEIbEha, YCIIOCTABIbakhe OMII0 KaKBOT IOPETKA,
Kao 1 OMJIO KaKBe PaBHOTEXE OJHOCA YHYTap HOpOJHIe OWIIO je 01 HeNPOLCHUBOT 3Hauaja,
3aKibydyje oBaj aytop.144 Uspas Takeor ynomoGibaBama MOPOJMYHOT M OPAuHOT JKUBOTA Y
CPEIOBEKOBHO] PycHju MaHACTHPCKOM JKHMBOTY M IIOPETKY JOIIAo je OO H3paxaja y
,»JJOMOCTpOjy, TIIaBHO] JISKTUPU TIOPOIIMYHE EKOHOMHU]E, IIeAarorije u Mopana y MOCKOBCKO]
Pycujn.14°

YrnpaBo y TakBOM HJECJHOM W MOpPAIHOM OKBHPY OOJIMKOBaHM Cy OpojHU
KPUBUYHOIIPABHH MPOIKCH O 3aIUTUTH YacTH, 3[paBjba U JKMBOTA KEHE Y CPEIHOBEKOBHHM
PYCKUM IpaBHUM CIIOMEHULMMA. [IpBY KpUBUYHH NPOIIMCH O CHIIOBAbY W OTMHIIM JKEHE KOjU
cy nmoretn y KujeBckoj Pycuju u xoju y mornieny ka3He M3jeHa4YaBajy CHIIOBAKE U OTMUILY
JKEHe ca YOHCTBOM, HAacTaJlu Cy I10J] CHAXKHHUM yThnajeM L{pkse, koja ce y ToM nepuoxy 6opmiia
NPOTUB MOjEJIMHUX OCTaTaka IaraHcKor Mopaia y cdep cekcyalHocTH U Opaka. Omrpuja
Ka3HEeHa 3allTUTa YacTH XKeHe y OJJHOCY Ha 4acT MyLIKapla, Koja je 3adera y npaBy KujeBcke
Pycuje, a motom je 3ampkaHa u paspaleHa y mpaBHEM 300pHHUIIMMa MockoBcke Pycuje,
00JIMKOBaHa je, Tpe cBera, Mol yTuliajeM XpuihaHCKor y4ema o rpexy u cruny. Haume, cBaku
peatHy Witk BepOaIHK aTak Ha 4acT EHe O]l CTpaHe HeMO3HATOT MYIIIKaplia KOju HUje OUO HeH
MYX WJIM OTall Bpehao je yacT mopojuie U HEHOr CTapelliMHe U UCTOBPEMEHO je HapyllaBao
XpHIIThaHCKK MOpAJTHU NOpPeiak y KOME Cy YacT U TEJIO JKeHe OMIM HenpuKocHoBeHu. L[pkBa je
JIOTNPUHENa J]a Ce 4YacT, 3/paBjbe M JKMBOT KEHE WMHIMBHUIYyaJlM3yjy Kao IpaBHa 100pa u
KPUBUYHOINIPABHO LITHTE HE3aBUCHO OJ MHTepeca mopojauuHe 3ajepnuue. [lox yrunajem
BHCOKOT XpHIINAHCKOT BPEIHOBAKka JCBCTBEHOCTH, HAPOYUTO TEILIKMM C€ CMATpao CBAKH
BepOaTHM WM pEeallHU HamaJ Ha Hey/lary JeBOjKy. TakaB acCKeTCKU MOpelaK CTBapu OHO je
jeOMHH Kajap Ja cavyyBa PYCKHM Hapoja Moj Biaimhy WHOBEPHOI TaTapcKOr OcBajaya M Ja
oMoryhu 0OHOBY H-eroBe Ip)KaBHE HE3aBHCHOCTHU. JEIHOM pedjy, HACjHH, ald U NMPaKTHYHH
Pa3Io3M YTULIAJIHU CYy JIa )KeHa Y PYCKOM MpaBy jolu npe BectepHusanuje [lerpa Bemukor noduje
NPHBIICTOBaHY KPUBUYHOIIPABHY 3aLUTHTY Y OJJHOCY Ha MyILKapLa.

Hako »xeHa y CpelnmhOBEKOBHOM PYCKOM NpaBy HHUjE€ YKHBaJla HPUBUIIETOBAHY
KPHUBUYHOIPABHY 3aIITHTY Ka/1a HaraJl Ha HeHO TeJIO, YacT WITH )KUBOT M3BPLIN HeH MYXK, [0
yranajem llpkBe 030MbHO je yOnakeHa JpeBHA MaraHcKo-TaTpujapxaiHa ¢opma
JWCHMIIMHCKE BJIACTH MY)XKa HaJl JKEHOM, O KOjOj Y OCKYIHMLHM M3BOpa IOCPEIHY MPEICTaBY
MO’KEMO JIa CTEKHEMO YBHUJIOM Y JIPEeBHE 00MUaje KOJH CY CE IyTO 3aAPKAIN Y CPEAHOBEKOBHOM
pyckom apymTBy. Ha monoxkaj u mpasa skeHe yHyTap Opaka ¥ MOPOJHIE Y CPEelHOBEKOBHO]
Pycuju, HapounTO y MOCKOBCKO] €IOXH, IPECYIHO je 1Mo cBeMy cynehu yTHiiao crapo3aBeTHH
HaTpHjapXaiHi MOJIeI OPOJAMYHOT JKHBOTA, JIOK j€ MpaBHa 3aIlTUTA KEHE Y JABHOM MPOCTOPY
YrIaBHOM OMJla MHCIIMPHCAaHa HOBO3ABETHOM €THKOM, Ka0 M IIPAKTUYHUM Pa3jio3uMa 3allTUTe
(uznuKK cabujer noya y ycloBUMa TEIIKOT CPE/bOBEKOBHOT XHBOTA. 146

144 Wcro, 90-91.
145 Komnecos 2004.
146 Sroser 2009, 150.
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Zoran Cvorovié¢
PROTECTION OF WOMEN BY RUSSIAN MEDIEVAL CRIMINAL LAW

The work deals with the legal position of a woman in medieval Russia from the
perspective of criminal regulations that protect the life, honor, and health of a woman. Based on
analysis of numerous legal monuments, as well as monuments of legal practice, on the example
of Russian medieval law the work reassess the thesis of feminist social theory that
Christianization has led to a deterioration in the legal and social status of women.
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